
		
			[image: Capa-Brazil-WTO.png]
		

	
		
			[image: ]

			 

			Brazil: Investment Facilitation and the WTO

			 

			Ministério das Relações Exteriores

			
				
					
					
				
				
					
							
							Ministro de Estado

						
							
							Embaixador Mauro Luiz Iecker Vieira

						
					

					
							
							Secretária-Geral

						
							
							Embaixadora Maria Laura da Rocha

						
					

				
			

			Fundação Alexandre de Gusmão

			
				
					
					
				
				
					
							
							Presidente

						
							
							Embaixadora Márcia Loureiro

						
					

					
							
							Diretor do Centro de História e Documentação Diplomática

						
							
							Embaixador Gelson Fonseca Junior

						
					

					
							
							Diretor do Instituto de Pesquisa de Relações Internacionais

						
							
							Ministro Almir Lima Nascimento

						
					

				
			

			
				
					
					
				
				
					
							
							Conselho Editorial

						
							
					

					
							
							Ana Flávia Barros-Platiau

							Daniella Poppius Vargas

							João Alfredo dos Anjos Junior

							Luís Cláudio Villafañe Gomes Santos

						
							
							Maitê de Souza Schmitz

							Maria Regina Soares de Lima

							Maurício Santoro Rocha

							Rogério de Souza Farias

						
					

				
			

			 

			A Fundação Alexandre de Gusmão – FUNAG, instituída em 1971, é uma fundação pública vinculada ao Ministério das Relações Exteriores e tem a finalidade de levar à sociedade informações sobre a realidade internacional e sobre aspectos da pauta diplomática brasileira. Sua missão é promover a sensibilização da opinião pública para os temas de relações internacionais e para a política externa brasileira.

			A FUNAG, com sede em Brasília, conta em sua estrutura com o Instituto de Pesquisa de Relações Internacionais – IPRI e com o Centro de História e Documentação Diplomática – CHDD, este último no Rio de Janeiro.

			Alexandre de Pádua Ramos Souto

			 

			Brazil: Investment Facilitation and the WTO

			 

			[image: ]

			Brasília – 2024

			Direitos de publicação reservados à 

			Fundação Alexandre de Gusmão 

			Ministério das Relações Exteriores 

			Esplanada dos Ministérios, Bloco H, anexo II, Térreo 

			70170-900 Brasília-DF 

			Tel.: (61)2030-9117/9128 

			Site: gov.br/funag

			E-mail: funag@funag.gov.br 

			Coordenação-Geral de Publicações e Eventos:

			Henrique da Silveira Sardinha Pinto Filho

			Revisão:

			Ana Clara Ribeiro Teixeira

			Equipe de publicação e editoração:

			Acauã Lucas Leotta

			Alessandra Marin da Silva

			Eliane Miranda Paiva

			Gabriela Del Rio de Rezende

			Luiz Antônio Gusmão

			Nycole Cardia Pereira 

			Programação Visual e Diagramação: 

			Varnei Rodrigues – Propagare Comercial Ltda

			As opiniões dos autores são pessoais e não refletem necessariamente as do Ministério das Relações Exteriores.

			Dados Internacionais de Catalogação na Publicação (CIP)

			S676	Soares, Álvaro Teixeira

				Diplomacia do Império no Rio da Prata (até 1865) / Álvaro Teixeira Soares. 2 ed. rev. – Brasília: FUNAG, 2020.

				280 p. – (Bicentenário: Brasil 200 anos – 1822-2022)

				ISBN 978-65-87083-17-9

				1. Relações internacionais. 2. Diplomacia I. Titulo.

			CDD 327

			CDU 327

			Depósito legal na Fundação Biblioteca Nacional conforme Lei n° 10.994, de 14/12/2004.

			Elaborado por Maurício Amormino Júnior – CRB6/2422

			Sincere acknowledgements

			I would like to express my deepest appreciation to my advisor, Mr. Professor John Hancock, not only for the patience and guidance, but also for the constructive criticism and feedbacks during this time.

			Additionally, I also could not have undertaken this journey without the inspiration and admiration from Ambassador Alexandre Parola, Head of Brazilian Mission in WTO, and Ambassador Márcia Maro, Head of Brazilian Foreign Affairs Regional Office in Rio de Janeiro, during my assignment as diplomat delegate in Geneva and Rio de Janeiro, respectively.

			I would be remiss in not mentioning my family, especially my parents, my siblings, my husband, “Dindinha” and “Nonon” for all the continuous support given to me.

			Lastly, I would like to extend my sincere thanks both to Geneva School of Diplomacy staff and to World Trade Organization staff.

		

		
			Ministry of Foreign Affairs

			Foreign Minister		     Ambassador Mauro Luiz Iecker Vieira

			Secretary General		     Ambassador Maria Laura da Rocha

			Alexandre de Gusmão Foundation

			President			     	Ambassador Márcia Loureiro

			Director of the Center for History 
and Diplomatic Documentation	Ambassador Gelson Fonseca Junior

			Director of the Institute for 
Research on International Relations     	Minister Almir Lima Nascimento

			Editorial Board

			Ana Flávia Barros-Platiau		Maitê de Souza Schmitz

			Daniella Poppius Vargas		Maria Regina Soares de Lima

			João Alfredo dos Anjos Junior		Maurício Santoro Rocha
Luís Cláudio Villafañe Gomes Santos	Rogério de Souza Farias

			The Alexandre de Gusmão Foundation – FUNAG, established in 1971, is a public foundation linked to the Ministry of Foreign Affairs whose goal is to provide civil society with information concerning the international scenario and aspects of the Brazilian diplomatic agenda. The Foundation’s mission is to foster awareness of the domestic public opinion with regard to international relations issues and Brazilian foreign policy.

			FUNAG is headquartered in Brasília-DF, and has two units in its structure: the International Relations Research Institute – IPRI, and the Center for History and Diplomatic Documentation – CHDD, the latter is located in Rio de Janeiro.

		

		
			Publication rights reserved to 

			Alexandre de Gusmão Foundation

			Ministry of Foreign Affairs

			Esplanada dos Ministérios, Bloco H, Anexo II, Térreo,

			70170-900 Brasília-DF

			Phone numbers: +55 (61) 2030-9117/9128

			Website: gov.br/funag

			E-mail: funag@funag.gov.br 

			Publishing and Events General Coordination:

			Henrique da Silveira Sardinha Pinto Filho

			Editorial Coordination:

			Fernanda Antunes Siqueira

			Proofreading:

			Ana Clara Ribeiro Teixeira

			Publishing and Editing Team: 

			Acauã Lucas Leotta

			Alessandra Marin da Silva
Denivon Cordeiro de Carvalho

			Eliane Miranda Paiva

			Gabriela Del Rio de Rezende

			Luiz Antônio Gusmão

			Nycole Cardia Pereira

			Visual Planning and Graphic Design: 

			Varnei Rodrigues – Propagare Comercial Ltda

			The opinions expressed in this work are solely the author personal views and do not necessarily state or reflect those of the Brazilian government’s foreign policy.

			Dados Internacionais de Catalogação na Publicação (CIP)

			S728b	Souto, Alexandre de Pádua Ramos
		     Brazil: investment facilitation and the WTO / Alexandre de Pádua Ramos Souto.      	                 –- 1. ed. -- Brasília : FUNAG, 2024

						483 p. –-(Coleção Política externa brasileira)

						ISBN: 978-65-5209-090-4    

				  1. Comércio exterior. 2. Organização Mundial do Comércio (OMC). 3. Exportação. 4. Política comercial. 5. Economia internacional. I.  Título. II. Série

			CDD-332.6

			Depósito legal na Fundação Biblioteca Nacional conforme Lei n° 10.994, de 14/12/2004.

			Elaborada por Sueli Costa - Bibliotecária - CRB-8/5213

			(SC Assessoria Editorial, SP, Brasil)

		

		
			Sumário

			Preface	13

			List of abbreviations and keywords	17

			Index of tables and illustrations	19

			1. Reform Through Investment	21

			1.1. Broad Strokes	21

			Can Brazil’s leading role in investment facilitation discussions help reform the WTO?	26

			How can the struggle for power among mighty members guide the WTO’s reform agenda?	28

			Can the Investment Facilitation on Development negotiation reach an agreement and bolster the role of Brazil in WTO survival?	34

			1.2. Chapter Breakdown	35

			2. Theoretical Framework and Methodology	47

			2.1. Introduction	47

			2.2. The Aromantic Lens: Realist Theory	49

			2.3. The Gentler Order: Liberal Theory	53

			2.4. Single-State Dominance: A Review of Hegemony	56

			2.5. The Rules of the Game: International Regime Theory	59

			2.6. Player Agency on the World Stage: Game Theory	61

			2.7. Building from the Ground Up: Constructivism in International Relations	63

			2.8. Jeans, Music, and Free Trade: The Importance of Soft Power	70

			2.9. Mediterranean History as Modern IR: Thucydides Trap	73

			2.10. Norms vs. Threats – The Contrast Between Hard and Soft Rules	74

			2.11. A Trick to Fly: Review of Variable Geometry Theory	77

			2.12.  Ensuring Sync Among Players: Cooperative and Bargaining Models	79

			2.13. Getting to the Answer: Research Methodology	81

			2.13.1. The Guiding Question: Research Objectives and Paradigm	82

			2.13.2. Painting the Picture: Research Methods Design	87

			2.13.3. Circumstantial Self: Analysis of Scholarly Reflexivity and Epistemology	93

			2.13.4. Interviewing the Experts: Qualitative Data Collection Design	95

			2.14. Methodological Preparation: Concluding Remarks	101

			3. The Need For Modernization: History and Landscape of the WTO	105

			3.1. Introduction	105

			3.2. Worldwide Production: The Emergence of GVCs	107

			3.3. Capital and Production: The Relationship Between Trade and Investment	110

			3.4. A Crumbling Organization: Context and Reform of the WTO	113

			4. Diagnosing the Problem: The Ugly Truths of WTO Reform	123

			4.1. Meta-Conflict: The Dispute Settlement Pillar	123

			4.2. Overwatch of the System: The Monitoring and Transparency Pillar	129

			4.3. The Vital Reform: Review of the Negotiation Pillar	131

			4.3.1. Joint Statement Initiatives: Reinvigorating the Negotiating Pillar	134

			4.4. A Look Towards the Future: Prospects for Reform	137

			4.5. Challenges to Reform: Concluding Remarks	147

			5. From Underdog to Power Player: Brazil and the WTO	153

			5.1. An Emergent Brazil: Introduction	153

			5.2. Shifting the Goalposts: Diplomacy at the WTO	156

			5.3. Rise to the Top: Brazil’s DG in the WTO	164

			5.4. The Itamaraty Influence: Brazil Within WTO Reform	168

			5.5. Brazil Abroad: The Dispute Settlement Crisis	174

			5.6. Eyes in Geneva: Brazil on Monitoring and Transparency	179

			5.7. Farm Priorities: Brazil and Agriculture	180

			5.8. Setting Health Standards: Brazil and SPS	187

			5.9. The Marine Matter: Brazil and Fisheries	190

			5.10. The Trade Precedent: Brazil and the TFA	195

			5.11. Digital Consumption: Brazil and E-Commerce	198

			5.12. Brazil’s WTO Past, Present, and Future: Concluding Remarks	202

			6. An Uphill Process: Investment Facilitation at the WTO	207

			6.1. Introduction	207

			6.2. The IF Pitch: A New Approach to Investment Rulemaking	209

			6.2.1. The Devil’s in the Details: Key Distinctions	210

			6.2.2. The IF Selling Points	212

			6.2.3. Fitting Together Like a Puzzle: IF Complementarity	214

			6.2.4. Success Where All Have Failed Before: Overcoming Prior Hurdles	216

			6.2.5. Bringing Together Adversaries: IF As a Tool of Unification	217

			6.3. Pandemic-Era Problems: The Current State of IF Negotiations	221

			6.4. Safety in Numbers: The IF Impact Across Other Joint Initiatives	226

			6.5. Potholes in the Road: Obstacles to an IF Agreement Within the WTO	233

			6.6. New Kids on the Block: IF As a Developing Country Initiative	240

			6.7. Beijing Breaking Bread: Assessing China’s Role in the IF Negotiations	245

			6.8. The Social Component: IF for Global Development Needs	250

			6.9. Taking the Lead: Brazil and the Ongoing IF Initiative	256

			6.10. The Partner Down South: Brazil’s Contributions to Investment Facilitation	257

			6.11. Cause and Effect: Exploring Brazil’s IF push Within the WTO	274

			6.12. The Rest of the Table: Key Countries’ Positions on the Issue	286

			6.13.  The Process from Start to Finish: Concluding Remarks	293

			7. The Global Cheerleader: Brazil’s Actions on Investment Facilitation	301

			7.1. Introduction	301

			7.2. Friends Before Enemies: Brazil and the IFD Meetings (2017-2019)	303

			7.3. Social Distancing: IFD Meetings in the COVID Context (2019-2021)	318

			7.4. The Talks—Reform Pipeline: IF’s Potential to Change the WTO	324

			7.5. Problems on Paper: Considering IF’s Formal Effect on WTO Reform	329

			7.6. Weighing Brazil’s IF Reshape of the WTO	335

			7.7. Final Report: Brazilian Performance on Investment & Reform	338

			7.8. The Modern Mess: Concluding Remarks	343

			8. Conclusion	347

			8.1. The Trouble Ahead: Future Prospects & Challenges for WTO Reform	347

			8.2. Fork in the Road: The Possible Scenarios Ahead	351

			8.3. Le Grande Affaire: Summary	355

			8.4. Core Claims: The Main Message	358

			8.5. Weighing the Scales: Assessment of Hypotheses	360

			8.5.1. What International Relations theories capture current intergovernmental discussion on WTO reform?	361

			8.5.2. Why and how has Brazil’s role within the WTO gained prominence over the last two decades?	363

			8.5.3. How has Brazil’s technical expertise with IF matters contributed to its influence within plurilateral negotiations?	365

			8.5.4. Can the IFD negotiation achieve an agreement and bolster the role of Brazil at WTO survival?	367

			8.5.5. To what extent does Brazil’s growing role and influence in the WTO reform process also reflect the growing leadership of development countries in the system and their more outward-looking and proactive multilateral trade agenda?	369

			8.6. The Skeleton of the Work: Retrospective Chapter Breakdown	373

			8.7. The Next Thesis: Prospects for Future Research	377

			Bibliography	381

			Appendix	427

		

		
			PREFACE

			The past quarter-century has seen significant developments in the evolving global order. Crises have uncovered cracks in the multilateral system; rising powers have challenged historical hegemonies; and developing countries have come to take an increasingly central role in the world economy. Perhaps no contemporary state better epitomizes this final point than Brazil; on the back of its large domestic market and seasoned negotiating tradition, the country has emerged as a rising world power and leader in the multilateral system.

			Given its ascendant role in global politics, Brazil led on critical issues, particularly in international institutions such as the World Trade Organization (WTO). How the country shaped policy agenda and formed coalitions with the aim of pursuing it is a topic worthy of well-researched analysis, by both policymakers and scholars. With this book, Alexandre Ramos Souto has produced such an analysis and, more generally, a valuable contribution to the study of Brazilian diplomacy and its effects on the norms of international trade.

			As the Head of Brazil’s Mission to the WTO, I know first-
-hand that this book comes at a time when the organization finds itself in crisis. Competing agendas following the failure of the last negotiating round, coupled with institutional failures, and economic tensions between the two most powerful member states, have all contributed to a growing need for reform. The WTO finds itself not quite at risk of disappearance, but at severe risk of irrelevance. In light of this, flexible initiatives designed to address pressing issues for member countries serve as a potential means for reinvigoration of the organization.

			Through documenting the origins and development of the investment facilitation initiative, in which Brazil has played and continues to play a vital role, this book provides an essential case study of how developing countries like Brazil are increasingly setting the agenda for international organizations such as the WTO. It not only outlines how Brazil brought investment to the agenda of the world’s largest international economic organization, but also how Brazilian diplomats have been proactive in negotiating with like-
-minded partners from around the world to transform a mere bilateral initiative into a full-fledged development proposal.

			The intricacies of Brazil’s own domestic development since democratization and are raised too, including the country’s growing significance as an exporter and major diplomatic player. The country’s experiences with foreign investment and specifically investment facilitation help explain why its representatives at the WTO proceeded to take a proactive negotiating role in bringing their facilitation model to the international system. Meanwhile, the ever-changing global landscape, including China’s entry into the organization and the failure of the Doha Round of negotiations in the 2000s, is also relevant for understanding Brazil’s defence of pragmatic approaches, balanced with regional or even bilateral agreements, and of a renewed debate about the tool kit of multilateral negotiations.

			 Written by a diplomat who witnessed the negotiations surrounding investment facilitation first-hand, this book is a well-argued testament to the growing significance of developing countries in the world economic system. Entire chapters and sections on the coalitions of diverse states which have taken part in the investment facilitation negotiations—from Nigeria and China to Argentina and South Africa to the United States and members of the European Union—give an inside look into how policymaking has been irrevocably changed as fast-growing economies attempt to change the rules. As this manuscript will successfully argue, this change is a positive development, not just for economic prosperity but for the betterment of the norms and traditions governing international policymaking.

			Through each of these chapters, the book successfully paints a portrait of Brazil as it exists today: a complex economic giant which has sought to modernize and reform the international system. From the Ministerial Conferences to informal dialogues and working-groups held in tandem with other reform-hungry member countries, Brazil’s role lies in advancing both investment facilitation and innovation in the rule-making processes of the WTO. Pragmatism, ambition, and flexibility all mark the country’s approach to advancing these causes; no doubt, the emphasis on voluntary, plurilateral negotiations instead of an entrenched consensus-based process plays its own significant part.

			Nearly two decades after negotiations in the Doha Round fell through, this book serves to assess where the World Trade Organization lies today. Its institutional explainers and foreign policy backdrop provide a clear-eyed look into how Brazil has evolved into an increasingly active influence on the organization’s agenda. The global trade landscape and Brazil’s history are intertwined to illustrate how contemporary negotiation and policymaking shapes the world we inhabit today.

			As someone who played his own role in propelling these negotiations, I appreciate this timely account. I am sure the reader will as well.

			Alexandre Guido Lopes Parola

			Permanent Representative, Mission of Brazil to the WTO

			February 2024
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					Reform Through InvestmentDeveloping countries need investment, so the idea of facilitating investment is much closer to the concerns of developing countries than investment was in the past.
(Felipe Hees, 2020)


			

			Broad Strokes

			This thesis looks at the critical role played by Brazil in advancing the new plurilateral “Investment Facilitation for Development” negotiations in the World Trade Organization (WTO), beginning with the proposal by Brazil and a dozen other “friends of investment facilitation” to hold an informal dialogue in the spring of 2017, through the launch of structured discussions on investment facilitation among 83 countries based on their joint statement at the WTO’s 11th ministerial conference (MC11) in Buenos Aries in December, and ending with the current efforts of over 110 countries to reach a final investment facilitation (IF) agreement, or at least the landing zone for an agreement, in the lead-up to the WTO’s 12th ministerial conference in June 2022. Throughout this period, it is argued, Brazil provided critical “thought leadership” for the initiative, both by proposing the idea of an “investment facilitation” agreement in the WTO as an alternative to traditional bilateral investment treaties (BITs) and by advancing the innovative “open plurilateral” approach to policy discussions and rulemaking in the WTO. But Brazil also provided some of the critical political capital and muscle needed to move the initiative forward. To do so, the country worked closely and creatively with other emerging economies – so-called for their large market size and/or rapid economic growth – such as China, Argentina, and Nigeria on the practical but necessary task of overcoming (or at least circumventing) entrenched opposition to bringing investment discussions into the WTO, an opposition which stemmed in part from some countries’ desires to prioritize Doha Round issues. Brazilian diplomats placed investment facilitation firmly and visibly on the WTO agenda, expanded active participation in the initiative almost tenfold in less than five years, and finally shifted the focus of the initiative from an informal and open-ended dialogue to a much more focused and result-oriented negotiation aimed at producing an entirely new WTO investment agreement – an agreement that had eluded the multilateral trading system for over 75 years.

			This thesis sets out to explain why Brazil has played this key role, what its role says about the growing influence of developing countries in the multilateral trading system, how investment facilitation is changing the way countries perceive multilateral economic cooperation, why this initiative is helping to shape broader efforts to reform the WTO, and how Brazil’s role in the IF initiative can best be explained by existing international relations (IR) theories and models. The main premise of this thesis is that Brazil’s role in the IF initiative serves as a valuable example, or case study, of how the multilateral trading system is fundamentally changing and adapting to a new global economy landscape, with new actors, issues, and modes of cooperation. Its core argument is that developing countries, like Brazil, are playing an outsized role in the system that was unimaginable even a few decades ago, and that, in the process, they are forcing a wholesale re-evaluation of not only what should be discussed in the WTO, but how and on whose terms.

			One of the key thesis conclusions is that the emergence of new players with new issues, such as emerging economies seeking to prioritize investment facilitation, is a positive development – highlighting the enduring nature of multilateral trade cooperation in the 21st century economy – but that this process can also be jarring and disruptive, especially for old, established trade powers who are not used to sharing centre stage, as well as for less dynamic developing and least-developed economies who remain focused on defending traditional “development” turf. How this clash between innovation and disruption, between creation and destruction, will ultimately play out in the modern WTO remains to be seen. This thesis concludes that the jury is still out.

			In explaining why Brazil has chosen to play a leadership role in the IF initiative, the thesis will explore how the Brazilian economy has changed in recent decades, why foreign investment has become a more salient issue, and how Brazil’s WTO negotiating objectives have evolved, broadened, and become more proactive and less reactive. These trends have accompanied a liberalization of Brazilian trade and a subsequent opening of its market following its democratization in the 1980s, as well as a commodities boom throughout the 2000s that contributed to significant economic growth and the development of investment flows in both directions.

			In assessing developing countries’ growing stake in the multilateral trading system, the thesis will examine these countries’ increased relevance within global trade and investment flows and explore how this has translated into larger influence in the system and greater leverage in WTO negotiations. While this dynamic has been seen with countries ranging from Brazil and India to Nigeria and South Africa, it has been especially true for China, which has emerged as a key player in WTO negotiations largely on the back of its explosive economic growth and vital role in global trade and investment, much to the discomfort of established superpowers such as the United States.

			To understand how investment facilitation marks a departure from past approaches to investment rulemaking, the thesis looks closely at the changing nexus between investment and trade in today’s globally integrated and mobile production systems – especially in the context of global value chains – and highlights how investment facilitation, rather than investment protection, is arguably more relevant to the policy challenges presented by a world economy where it is the cost of doing business, not the threat of expropriation, that increasingly shapes global investment flows. Here the thesis also looks closely at the innovative features of the Organization’s 2013 Trade Facilitation Agreement (TFA), a landmark agreement which also grappled with the challenges presented by integrated production networks and global supply chains, and which clearly provided a model, inspiration, and political justification for subsequently launching IF discussions. The political and macroeconomic contexts surrounding the TFA, and its role as a model for burgeoning negotiations on an IF agreement along the same lines over the past few years, form a significant part of this thesis’s rhetorical structure.

			When making the argument that investment facilitation is contributing to WTO reform, the thesis looks at some of the key challenges facing the WTO, examines the main focus of reform proposals, and demonstrates how the IF initiative – with its open plurilateral approach to negotiations, its emphasis on the importance of increased transparency, and its exploration of soft law approaches to rulemaking and dispute resolution – offers a valuable model of how multilateral trade cooperation can advance in the future. The scrapping of unanimity clauses and consensus-based decision-making, in favour of plurilateral agreements based upon voluntary inclusion, is a big part of this model, while the fact that the IF initiative soon served as an inspiration for the launch of other Joint Statement Initiatives (JSIs) – in e-commerce, domestic services regulation, environmental issues, and more – is perhaps the strongest validation of its ground-breaking nature and relevance to WTO reform.

			Lastly, while explaining how Brazil’s role in the investment facilitation initiative might be explained by international relations (IR) theory, the thesis provides an overview of the relevant theories and models, assesses which insights they offer into the motives or rationales behind the initiative, and suggests that it is only by mixing and matching theories, blending their key insights, that we can fully understand what is going on in investment facilitation and the wider WTO. This is done with a look towards IR theories and models spanning realism, liberalism, constructivism, hegemony theory, and more, with an eye towards unearthing which of these theoretical frameworks best shape a modern understanding of Brazil’s actions in the WTO.

			Essentially, the main premise of this thesis is to demonstrate the role of Brazil as one of the main actors within the process for reform of the World Trade Organization due to its leadership in the plurilateral IF discussions. Brazilian participation in the WTO increased between 2000 and 2020, and the country is specifically credited by diplomats and foreign dignitaries with being the originator of the concept of investment facilitation. During the first two decades of the 21st century, the WTO has been mired in impasse problems, necessitating change, and making the restructuring of the WTO’s negotiating pillar fundamental to the organization’s transformation. The IF negotiating process is an example of a cooperative plurilateral initiative; since Brazil is a major player in these discussions, it will have a critical role in promoting plurilateral agreements as part of the WTO restructuring. IF discussions bring a new approach to investment, as well as a new type of negotiation to the WTO, one that works through a plurilateral framework; in this vein, Novik (2020) argues that IF is different from traditional investment discussion in the WTO which concentrates on investor protection rather than facilitation.

			One of the main pillars of this thesis deals with the relationship between Brazilian diplomacy and the WTO, as well as the country’s influence in proposing changes to the organization’s structure. Brazil’s position over time in dealing with issues affecting its national economic and commercial interests is also relevant. The current status of IF discussions has also been outlined to provide a clear view of negotiating possibilities; in this sense, one of the thesis objectives is to investigate the premise that Brazil may be regarded as a prominent player in investment facilitation. This premise is connected to the central research question:

			Can Brazil’s leading role in investment facilitation discussions help reform the WTO?

			Brazil has thus far considerably contributed to the formation of the present Joint Statement on Investment Facilitation through both its diplomatic manoeuvres and its modelling of existing facilitation mechanisms, according to both expert interviews and a study of the IF discussions. In fact, one of the main arguments of this thesis is that the Brazilian Cooperation and Facilitation Investment Agreement (CFIA) serves as a starting point, and – owing to its structure and the components covered between states – a model, for the structured discussion of investment facilitation, a preliminary first step towards a plurilateral IF agreement. Brazil’s experience with CFIAs has increased the country’s authority on the subject, in the process strengthening its role as an agenda-setter in IF discussions.

			Conceptually, the thesis falls within the constructivist school of thought, which focuses on how international relations are socially constructed. The constructivist perspective – and its consequences on civil societies – is fundamental in understanding the development of the notion of IF agreements, in contrast with bilateral investment treaties (BITs), which are more closely associated with the realist school of thought.

			With that in mind, this thesis focuses on the relationship between Brazilian diplomacy and its participation within the WTO, reform discussions surrounding the Organization, and recent IF initiatives. Over the past few years, dialogue on investment facilitation has advanced in the WTO partially due to, as Director-General Azevêdo (2019) pointed out, its connections to trade. As progress is made towards promoting investment, the driving factor of development consequently also favours trade between countries, and as a result several WTO members have shown interest in making the environment for foreign direct investment (FDI) more dynamic, with increased transparency regarding regulations and more efficient administrative procedures.

			In turn, Brazil is one of the WTO members that has most clearly positioned itself in favour of IF negotiations. The country has been active in the WTO for the past few decades, generally seeking a mediating role while defending its diplomatic and economic interests, a trend continued by its backing of these negotiations. Interestingly, investment facilitation has served to strengthen the plurilateral model within the WTO, which could contribute to modernizing the Organization’s structure and resolving the negotiating deadlock.

			To better understand the discussion, it is vital to first and foremost understand which theories in modern IR literature best capture the intergovernmental discussion present at the WTO. Specifically, the subfield of international political economy (IPE), which is notable for not inherently claiming the territorial nation-state as the base unit of analysis unlike many Western social sciences, shall serve as a basis for research throughout this thesis, with an eye towards contributing to the theoretical deepening of IPE by maintaining a traditional approach of combining economic and political analyses.

			Crucially, while the IR discipline may have a vast literature, profound research on ongoing WTO reform, specifically with regards to the selected case study, is rather scarce. Different approaches can be adopted to this sphere of research; however, most common are liberal, equality-centric theories or straightforward realist concepts which are employed to dictate the direction that a government may take regarding a particular issue. Ultimately, therefore, by studying the following key IR literature, professionals can better discern the motivations and objectives driving policy decisions worldwide. The principal IR theories are realism, liberalism, and constructivism; each shall be explored briefly and will be further developed later in the analysis.

			Realism is a straightforward approach to IR, one which states that all nations are working to increase their power and that countries which manage to hide power most efficiently will thrive and eclipse the achievements of less powerful nations. Seen through the lens of realist theory, WTO reform can be best understood through the following research question:

			How can the struggle for power among mighty members guide the WTO’s reform agenda?

			Liberalism is itself based on the belief that the current cooperation-based global system can engender a peaceful world order based on free trade and shared values. Rather than relying on direct force, such as military action, liberalism places an emphasis on international cooperation as a means of furthering each nation’s respective interests. Liberal-oriented policymakers generally prefer the use of economic and social power in achieving their national goals (for instance, through cooperation in WTO negotiations). With time, as liberalism has become more rooted in international cooperation through an institutional embedment perhaps best exemplified by the creation of the WTO, realism has begun to wane as a viable IR school of thought. Having emerged in a different global context marked far more by competition and conflict than meaningful international and multilateral cooperation, realism’s decline represents the acknowledgement of some of the theoretical gaps present in the school of thought.

			It can be argued that the liberal school of thought, historically backed by the United States, has constituted the dominant system of ideas in modern IR, as the US has established international institutions to regulate this order per its core professed values. Within liberalism, the concept of an international regime accommodates the rise of non-state actors and complex interdependence within state-centric realist theory; as a result, analysis, such as this one of the Brazilian role as a key contributor to the WTO’s reform process, adds value to contemporary studies of liberal internationalism, as research on the Brazilian role in the modernization of the rules-based multilateral trade system is complementary to international regime literature.

			The final primary IR school of thought, constructivism, rests on the notion that rather than the outright pursuit of material interests, it is a nation’s belief systems – historical, cultural, and social – that best explain its foreign policy trends and behaviour. This theory also argues that while states are not the most important actors in IR, international institutions and other non-state actors can prove quite valuable in influencing state behaviour. For this reason, constructivism has become a popular and important theory in recent decades as international organizations such as the WTO have gained political influence.

			In theoretical terms, IF discussions go beyond the traditional realist or liberal IR theories, falling rather into the constructivist perspective, given that facilitation is a process of cooperation and social construction. Due in part to its plurilateral character, IF also differs from traditional bilateral treaties, which maintain characteristics of realism. Moreover, while much modern literature has been developed to characterize hegemony between countries within the context of international regimes, the current IF discussions move away from these issues, as they are conducted primarily through soft power and in a proposal of mutual favourability for the members involved. Given the premises of game theory, it appears that cooperation can be achieved – and misunderstandings largely avoided – as there is a solution that is beneficial to all parties. In turn, variable geometry theory emphasizes possibilities in creating agreements that are adjustable as they are being negotiated or applied, as in the case of IF negotiations or even WTO reform, while cooperation theory would denote that cooperating on these negotiations is possible, given there are potential gains for all involved.

			Current WTO literature dates back to early writings about the General Agreement on Tariffs and Trade (GATT), which emerged in 1947 as the outcome of wartime and post-war negotiations that aimed to establish a stable, multilateral economic order. In principle, the GATT itself was an interim accord, one which sought to codify the rules of the emerging trade regime and to proceed with important reductions in national barriers to trade. It in turn led to the WTO in 1992; upon members’ ratification of the Final Act of the Uruguay Round, the WTO replaced the GATT as the global multilateral trade organization, and various agreements associated with – but legally distinct from – the GATT were thence placed under the WTO umbrella.

			A great deal has been written about the impasse of the Doha Round and subsequent WTO stagnation. The Doha Round was launched in 2001 and sought to decrease trade barriers in agriculture, industry, and services. Because of ongoing disagreements among members, the Round, which was initially intended to conclude by the end of 2006, was prolonged, with negotiations having remained stalled since 2008. The most prominent disagreement surrounded the elimination of price-distorting agricultural subsidies and the opening of agricultural and industrial markets for more competitive practices internationally. There is a vast literature concerning the Doha Round; however, a research gap on post-Doha developments, such as paralysis of the Organization through conflicts in the Appellate Body and other organs, remains. This thesis seeks to contribute to filling this research gap.

			Furthermore, the literature on ongoing WTO reform is rare, due to its novelty in the international sphere. Among the existing literature, most writings were published before 2019 in the format of books or theses. Media writings from 2019 include “The Path Forward on WTO Reform” from Chatham House, “How to Rescue the WTO”, or “WTO Reform and the Rule of Law” from Opinio Juris. Considering that WTO members put their reform agenda on track in 2019, this thesis aims to also help fill the research gap in IR literature on this important subject.

			Ultimately, this work is situated at the crossroads of two promising pathways for research within the existing literature, both of which are lacking in terms of depth of research and empirical foundation. On the one hand, there is the post-Doha field of research; on the other, the WTO’s formal reform process as a research subject. In both cases, there is a clear research gap. More crucially, however, this thesis aims to synthesize these spheres of research, in order to explore new insights that have only recently begun to gather academic interest.

			Given the possibility of great change and reform in the WTO, Brazilian involvement in the Organization’s IF negotiations is an important factor to be analysed, either for its leadership role or for its position as a historically powerful (as in soft power) member country. In fact, the WTO itself represents an important channel for Brazilian diplomacy, as Brazil has been involved over the past few decades in various issues – such as agriculture, fishing, e-commerce, and trade facilitation – at the Organization. This participation has culminated in many ways in the accession of Brazilian national Roberto Azevêdo to the position of Director-General.

			From a methodological point of view, the main question to be answered by this thesis is to what degree Brazilian participation in the IF discussions has impacted the modernization of the WTO. To do so, it will observe the historical cases that involve Brazil, as well as the key issues that have hindered the WTO’s efficiency. It also analyses perspectives on the future, based primarily around interviews with several specialists in the field, specifically in academia, diplomacy, and policymaking. The thesis has also utilised embassy telegrams, notes, and other communication tools gained through the author’s employment as a member of Brazil’s diplomatic corps in Geneva, combining independent research with professional expertise.

			Analysis of WTO history allows for a better understanding of the proposed research questions and alludes to the main challenges faced by the Organization since its creation. Despite the maturity of the organization and its centrality in global trade, discussions of its modernization have become increasingly relevant in recent years. In addition, the multilateral paradigm and the principle of single undertaking have been questioned to the degree that some have advocated a reformation that favours plurilateral initiatives, which they argue could provide greater efficiency. It is also worth highlighting key events such as the global financial crisis of 2008, which brought about a worldwide recession and contributed to the challenge of WTO negotiations. Other critical trends that have challenged international trade include an escalating dispute between the United States and China and, more recently, the COVID-19 pandemic.

			As the discussion of WTO modernization has grown, Brazil has been active in several topics discussed globally by members. Whether in defence of its autonomy, or seeking to protect the WTO’s multilateralism and democratization, the country has been an important player since the GATT era. As the need for modernization at the WTO has become evident, the country has positioned itself pragmatically, with a clear objective of reconciling the structural issues of the organization. Director-General Roberto Azevêdo himself sought to promote multilateralism, although recently he has shown support for alternatives to this model as a way of giving dynamism to the organization.

			In this context, IF discussions constitute solid plurilateral initiatives. Through a soft law approach, these negotiations could be a pragmatic alternative to strict multilateralism, one which circumvents some of the complicating factors associated with the principle of single undertaking. In this sense, IF pragmatism is aligned with the need for reform in the WTO, as it can pave the way for permanent structural changes in the organization. IF is also important for countries’ development, as many depend on FDI in various economic sectors. By contributing to an active and modern WTO, the IF also serves as a model for future new topics that may be important for member countries.

			It is essential to emphasize the contribution by Brazilian diplomats to the IF initiatives and discussions, due in part to their technical experience with bilateral investment agreements and the importance of FDI. The thesis therefore proposes the following secondary question:

			Can the Investment Facilitation on Development negotiation reach an agreement and bolster the role of Brazil in WTO survival?

			The interviews provide an almost unanimous outlook that Brazilian involvement and leadership in the discussions will likely continue in the future, and that most experts believe that both WTO reform and IF initiatives will advance. Despite holding some reservations, the interviewees tend to be optimistic regarding the solution of obstacles in the pillars of the WTO, as well as in the advancement of plurilateralism within the WTO as a more pragmatic alternative to traditional multilateralism. Given these trends, the thesis also seeks to identify the extent to which Brazil’s growing role and influence in the WTO reform process reflects a burgeoning leadership of developing countries within the system and its more outward-looking and proactive multilateral trade discussions.

			Indeed, my position as a diplomat with the Brazilian Mission to the WTO provides a promising basis for theoretical induction. Our approach here will thus contribute insights to grounded theory, which is a common approach within the social sciences, particularly within professions that feature academic participation. Among several other reasons, this predominance of grounded theory within certain “scholar-practitioner” professions is founded on a centring of “social beings whose experiences, ideas and assumptions can contribute to their understanding of social processes they observe” (HEATH & COWLEY, 2004).

			Considering the unique access to internal communications the author has as an official representative of the Brazilian Mission to the WTO, the capacity to base the research on primary sources is significantly increased. Therefore, not only does this thesis aim to cover an existing research gap on WTO affairs within the IR discipline, but it will also endeavour to do so through analysis of primary sources. The implications of this research focus shall be developed in a further section of this thesis. All these various data sources inherent to my professional position are useful because I enjoy an “insider” perspective as well as a scholarly one.

			The effects of the ongoing worldwide pandemic have forced changes to both the scientific process and diplomacy. As a result, both components of this research have gone digital. Interviews were conducted remotely, while WTO meetings and negotiations were conducted electronically. Though it is too early to determine the scholarly impacts of this shift, technology has indubitably become an essential component of the knowledge-production process, as the digital revolution brought about by the Internet has enabled researchers to proceed with minimal losses of efficiency during such external shocks.

			This thesis was composed through electronic devices, its processing of existing literature made possible thanks to software and remote access to knowledge. Thus, one could argue that the very ontological and epistemological nature of our approach is unique, not only due to current circumstances, but also due to its reach and range: I am a Brazilian researcher with a work and study background in China and Switzerland within the international context of the WTO.

			Chapter Breakdown

			Chapter 2: Theoretical Framework and Methodology

			Chapter 2 reviews a wide diversity of theoretical strands within the discipline of international relations, as well as their relationship with other social sciences. These shall be employed throughout the analysis to demonstrate the leading role of Brazil within the current investment facilitation negotiations at the WTO. Among the dominant paradigms that exist within IR, this chapter shall establish that constructivism is better-suited than other theories to describe and analyse the ongoing negotiations on investment facilitation within the WTO, owing to a multitude of factors present in the modern international order. By adopting a constructivist lens, the analysis will be able to better delve into the perspectives of the very experts that compose and shape the negotiating process of investment facilitation in the WTO daily. Moreover, the chapter will seek to understand a variety of theories that exist within IR, and other disciplines within the social sciences, which shall constitute a fundamental part of this analysis’ constructivist approach.

			Furthermore, this chapter shall argue that constructivism works in great harmony with research design procedure. Indeed, constructivism works under a holistic assumption that the collaborative actions of individuals add up to an outcome that is greater than if they had acted alone. Ultimately, investment facilitation, as shall be demonstrated, also works in such a manner: it aims to establish win-win relationships in such a way that the welfare gain for its participants rewards their cooperation. Therefore, interview-based research is best-equipped to observe such complex phenomena, and to capture for analysis this holistic residual stemming from plurilateral cooperation within the WTO. This relationship is explored in depth throughout Chapter 2.

			Chapter 2 also contains an exercise in reflexivity, examining the overlapping ontological boundaries of my positions as a scholar and as a professional, without dismissing the overlap as an obstacle to valid political science. Instead, theoretical analysis will attempt to shed light upon its potential to provide greater understanding of an environment – the WTO, and diplomacy more generally – that is characterized by intersubjectivity and interpersonal exchange.

			Finally, Chapter 2 will outline the data collection design of this thesis, which seeks to obtain qualitative insights from experts in the field – both Brazilian and otherwise – through a series of twenty-four semi-structured expert interviews. Simultaneously, privileged access to confidential documents from the WTO and the Mission of Brazil will provide us with a novel understanding of the issues at hand. Overall, this chapter will equip the analysis with the right tools to accomplish its final objective: demonstrating Brazil’s predominant position on the WTO chessboard with regards to investment facilitation talks.

			Chapter 2 employ classic works from Alexander Wendt, such as Theory of International Politics (1979), as well as his later texts dealing with constructivism. It also draws heavily from Hans Morgenthau’s enduring contribution to the understanding of international politics, such as his magnum opus Politics Between Nations. In fact, the chapter bases itself on a wide range of authors from different schools of thought, as it endeavours to draw insights from a diverse set of theories pertaining to the IR discipline. Simultaneously, Chapter 2 is founded on the burgeoning WTO literature, which has grown increasingly rich since it started gaining ground in the 1990s.

			Chapter 3: History and Landscape of the WTO

			Chapter 3 shall provide an outline of the history of global trade, as well as the development of global value chains, in order to thoroughly examine the existing relationship between commerce, investment, and the World Trade Organization. The principal objective of the chapter will be to contextualize the WTO reform process through the lens of these elements, in an effort to provide a clearer picture of the position of the negotiations on investment facilitation within these historical developments that affect the organization, as well as global trade generally.

			First, Chapter 3 argues – by means of historical analysis – that IF could lead to an intensification of global flows that would respond to contemporary needs inherently linked to technological progress and economic growth. Moreover, the chapter advances the idea that the WTO risks falling into irrelevance if it does not reform, given certain realities such as the necessity to accommodate a new geopolitical and geoeconomic balance of power within the Organization, the Chinese state capitalist economic model, the imperative of development, and the revision of the single-undertaking negotiating principle and consensus decision-making procedure.

			Chapter 3 dismisses apparently controversial aspects of IF talks based on historical precedents set by the Tokyo Round (1973-1979), for instance, which could serve as a model on how to base and adjust current dissatisfactions with the international trade regime, in the process making significant progress on the achievement of a formal agreement on investment facilitation. In addition, the chapter examines the current trade conflict between the USA and China, which is causing profound and seemingly inexorable geopolitical and economic changes in the world system, and why these countries’ so-called “trade war” has been at the centre of discussions concerning WTO reform. Issues such as a renewed definition – to the degree that it impacts eligibility of special and differential treatment – of developing countries to the removal of market-distorting subsidies and illicit technology transfer are also explored.

			Chapter 3 is also based on a wide range of literature. Scholarship on the modernization process of the WTO is recent, but this does not mean the chapter has not drawn insights from more ancient schools of thought and reasoning within the social sciences. Chapter 3 pulls from classic works by authors such as Adam Smith or David Ricardo, in addition to more contemporary work such as yearly WTO reports or material from other organizations.

			Chapter 4: Reform of the WTO

			Following up on the overview of the landscape of international trade presented in the prior chapter, Chapter 4 tackles specifically the crises present within the World Trade Organization and the primary nodes along which reform is necessary.

			While putting the process itself into political and economic context, Chapter 4 thoroughly explores how the current WTO crisis impacts each of the three main pillars of the organization (Dispute Settlement; Monitoring and Transparency, and Negotiation), the last of which is deemed the most essential as it constitutes the most significant aspect to be considered when it comes to WTO reform. Contended issues such as the principle of single-undertaking, or the deadlocked themes of the Doha Development Agenda, are developed in depth, as are the contribution of Joint Statement Initiatives to the process of reforming the organization.

			Ultimately, Chapter 4 synthesizes insights from various expert interviews regarding the prospects of WTO reform. On the one hand, there are proponents of the idea that reform is inevitable, due to the unsustainable nature of the status quo. However, others doubt that reform is even possible at the current stage, due to more pressing global matters and irreconcilable interests between the two key WTO members, the United States and China.

			Chapter 5: Brazil and the WTO

			Chapter 5 examines the evolution of Brazil’s position within the WTO and, more generally, across the international trade regime historically. It examines the long history Brazil shares with multilateral institutions such as the WTO, and places specific emphasis on the failure of the Doha Development Round (DDR) to achieve concrete results, as this failure is considered by many to be a turning point from which Brazil’s position evolved into a more pragmatic direction. One instance of this newfound pragmatism is exemplified by the country’s willingness to move past DDR themes to pursue more pressing matters such as e-commerce that had higher potential for international agreement, even if achieved plurilaterally. Brazil’s IF focus can be seen as indicative of this new diplomatic direction.

			As Chapter 5 argues, Brazil began to endeavour towards a more open economy and to intensify its trade flows globally beginning in the 1990s, experiencing increasingly high growth rates following a difficult economic situation in the 1980s. Inevitably, as the country’s economy began to devote more attention to international trade, it unsurprisingly also began to push for better and more pragmatic gains within the WTO. This chapter argues that the 2013 election of a Brazilian, Roberto Azevêdo, to serve as Director-General of the WTO embodied the country’s successful leadership among developing countries throughout the previous decade.

			The chapter thus analytically discusses the Brazilian position across several key spheres of the organization that are relevant for the country’s productive characteristics. These range from agriculture, historically the country’s main priority within the WTO, to fishery negotiations and even e-commerce. In general, the chapter both considers the dysfunction of the main WTO pillars and the Brazilian diplomatic position on the main challenges facing developing countries. Finally, Chapter 5 explores the idea that Brazil’s role in the WTO has only grown with its steadily increasing commercial and economic liberalization over the last 30 years.

			In Chapter 5, most literature is related to Brazil’s history, foreign policy, and economics. Thus, one encounters a variety of Brazilian writings, such as in the case of historian Sombra Saraiva’s great História das Relações Internacionais do século XIX à era da globalização (2008), or Formação econômica do Brasil (1959) from famed Brazilian economist Celso Furtado. More recent work on Brazil’s relationship with the WTO, as well as insights provided by the interviewees, are also taken into consideration.

			Chapter 6: Investment Facilitation in the WTO

			This chapter specifically deals with the new paradigm of investment facilitation in the WTO. In particular, Chapter 6 highlights the interview mechanism upon which this thesis works, as it outlines the constructivist perspective and the principal arguments of the thesis. The chapter demonstrates, in brief, the diplomatic perspective of investment facilitation within the WTO since it began to appear in 2016. The chapter also illustrates how the leading position of Brazil on IF is perceived by the experts interviewed, most specifically as it relates to the key research issue at hand, the degree to which Brazil’s role in IF negotiations has contributed to WTO reshaping.

			Overall, the objective of the chapter is to synthesize expert opinions about the questions developed in the thesis analysis, with the aim of presenting the main points of view of the specialists in general, which are further elaborated in the subsequent chapter on Brazil. Chapter 6 explores the hypothesis that investment facilitation promotes the revival of the multilateral trade system, based on insights derived from interviews with high-ranking experts from the field. The chapter thus proceeds from the notion that both developed and developing countries have a vested interest in advancing the discussions as, after all, investment facilitation does not touch upon contentious areas that could provoke deadlocks among negotiating members. Moreover, an IF agreement would further the basis established by the TFA. More crucially, however, is the assessment that nowadays developing countries are significant investors themselves, and thus seek to create win-win scenarios among nations, thereby promoting global prosperity.

			Overall, chapter 6 notes numerous interviewees’ belief that plurilateralism, by design, rewards all nations and builds confidence towards trying new things, all the while proving more responsive, and less conflictual, than traditional multilateralism. It also renders the WTO more efficient to face new challenges of international trade and investment, such as nationalism or protectionism. However, obstacles subsist, many of which are linked to the current WTO landscape and need to be overcome to obtain an agreement. A glaring example would be the US-China dispute, and the potential rise of nationalism in the post-COVID world.

			Crucially, this chapter carefully considers the role of developing countries, such as Brazil or China, as key members carrying negotiations forward within the WTO. In this sense, the IF initiative stems from the aspirations of these developing countries to maintain WTO functioning by exploring “new themes” following the deadlock surrounding the DDR. The specific role of China is also examined, as it is of particular interest with regards to investment facilitation due to the country’s powerful position at the WTO. According to experts, through the means of investment facilitation, China reveals a strong economic interest in securing stronger rules with regards to global investment flows, as it stands among both the foremost contributors and recipients of FDI globally.

			Finally, the chapter assesses the utmost relevance of IF in satisfying international investment needs, thereby helping to achieve several Sustainable Development Goals (SDGs), as well as increasing global welfare. The needs of a world investment are huge, and Brazil, among other countries that lead current IF discussions, recognize that fact. As a result, they seek to ensure the necessary international financial flows, ultimately enhancing the development of science, technology, and innovation capacity; the vital transition to a low carbon economy to halt climate change; and the welfare imperative to create employment and economic development.

			Considering that Chapter 6 is solely founded on qualitative inquiry through the means of expert interviews, it does not base itself on any particular kind of literature. Naturally, this does not exclude the analysis of the chapter from drawing upon – and maintaining coherence with – the insights provided by previous sections. As elucidated in Chapter 2, the insights from the interviewed experts may be examined through the analytical lenses of constructivist thinking, insofar as they are actors who shape and co-construct continuously the social reality of the processes of the WTO at hand, namely, that of investment facilitation or formal reform.

			Chapter 7: Brazil’s Actions on Investment Facilitation

			The main focus of chapter 7 is the role of Brazil in negotiating investment facilitation, the chronology of discussions for the agreement, and future perspectives on the agreement. Hence, Chapter 7 highlights the process by which investment facilitation gained strength in the discussions among WTO members. In particular, the chapter outlines the diplomatic development of investment facilitation within the WTO since it started to emerge in 2016 and, more formally, 2017. The chapter also underlines how Brazil’s leading role consisted in delineating the discussions through the definition of what it means to talk about investment “facilitation,” and therefore is linked to the main research question at hand: Brazil’s protagonist role concerning investment facilitation negotiations, and how it contributed to reshaping the WTO. In other terms, the chapter seeks to evaluate the notion of potential Brazilian leadership.

			Crucially, the chapter examines WTO members’ general endorsement of Brazil’s historical experience with the CFIAs, which embody the country’s novel and positive approach to bilateral investment treaties (BITs). Additionally, the chapter studies the possible reasons explaining Brazil’s designing of the CFIA model for its investment strategy by, for instance, considering the degree to which the shift stems from domestic developments or the country’s increased liberalization since 2016. Overall, the analysis outlines that Brazil’s diplomatic posture on the issue of investments has become more pragmatic since 2015. Indeed, through its BITs highlighting of the notion of investment facilitation, Brazil has managed to propose an alternative way of discussing development matters. Expert interviews put forward by chapter 6 confirm that Brazil’s pragmatic proposals provided systematic win-win scenarios for partner countries, and thus established the country’s reputation as a consistent consensus-builder.

			Notwithstanding these positive developments, the chapter also examines potential difficulties ahead for Brazil’s diplomatic efforts within the WTO. These include, for instance, the prospect of convincing sceptical countries to join a plurilateral discussion, or the fact that negotiations will not include controversial topics from the past such as investment protection. Still, when considering other key countries’ positions regarding IF as well as these countries’ reactions to Brazil’s proactive efforts, the country has emerged into a notable position. Other members have turned to Brazil in order to avoid giving headway to more suspicious or uncertain countries such as China or Russia, whose positions on contentious issues like investment protection or market access have demonstrated a degree of ambiguity. Overall, the chapter acknowledges that Brazil has been recognized by other countries as one of the leading players in the negotiations.

			Chapter 7 draws in part from the vast archive of confidential communications between the Mission of Brazil and the WTO in order to address a historiographical account of the IF negotiation process within the organization, from the early informal stages of 2016 to the present formal process. In parallel, Chapter 7 draws upon Brazilian academic literature regarding the country’s bilateral investment treaties, CFIAs, that emerged around 2015 as the country’s principal model for negotiations regarding investments. Across the chapter, the CFIA – as Brazil’s technical basis for its exemplary role as a lead member – is analysed regarding investment facilitation at the WTO.

			Chapter 8: Conclusion

			Chapter 8 studies crucial insights by experts regarding the prospects of future reform within the WTO, as well as the main challenges and potential scenarios facing Brazil’s foreign policy. The chapter investigates the extent to which Brazil can contribute to changes in the WTO via investment facilitation. By combining results stemming from all previous chapters, Chapter 8 therefore synthesizes the most essential insights that can inform future decisions and reduce uncertainty in a context of shifting priorities with regards to the multilateral trade system.

			Considering that investment flows contribute significantly to the development of the world’s economies and set global welfare on a long-term path of prosperity, this final chapter reiterates that IF initiatives have the potential to enhance cooperation between members of the World Trade Organization. More importantly, as the interviewees argue, IF talks appear capable of potentially triggering changes in the WTO, thereby allowing the modernization of the Organization and contributing to its better functioning as an international organization of global trade. For instance, these talks could set plurilateralism on a positive path, legitimizing it as a valid negotiating process within the relevant pillar of the Organization.

			With regards to Brazil, a widespread consensus has emerged among policymakers, scholars, and analysts surrounding the country’s diplomatic importance within the organization. Thus, Chapter 8 argues that it remains in the country’s interests to stay active and work in service of both the investments initiatives as well as the modernization of the organization. For instance, while the COVID-19 pandemic may have disrupted both trade and investment flows worldwide, interviewees have encouraged countries such as Brazil to seize the moment as an opportunity to accommodate the effects of the crisis by favouring international cooperation.

			Crucially, while previous chapters have explored the potential for effectively achieving an Investment Facilitation Agreement at the WTO, or successfully reforming the Organization to the consorted wishes of its various unsatisfied members, Chapter 8 goes a step further by examining the potential contained by each of these scenarios. The resulting analysis suggests that the prospect of failing on both accounts is relatively unlikely, and thus the chapter emphasizes the fact that Brazil may remain active and favourable to IF negotiations, maintaining its leadership position and seeking to increase cooperation with the members most favourable to the initiatives. Notwithstanding these continuous diplomatic efforts, the chapter concludes by reiterating the need to remain focused on development outcomes that benefit all, enshrined in the UN’s Agenda 2030, towards which IF as it has been endorsed by Brazil certainly contributes significantly.

			Chapter 8 is mainly founded on qualitative insights derived from expert interviews. As with Chapters 6 and 7, the chapter employs constructivist ideas in order to better understand WTO reform prospects from the perspectives of the experts who shape and influence this process daily. Ultimately, as a synthetic chapter, Chapter 8 also attempts to shed new light on results already obtained by all previous chapters, as a way to address relevant scenarios and potential developments to consider, some of which may shape the future of the WTO as we know it.

		

	
		
			
					Theoretical Framework and Methodology

			

			Introduction

			The aim of this chapter is two-fold. First, it analyses the extent to which the investment facilitation initiative, as well as Brazil’s role in developing and advancing it, can be explained and better understood by viewing it through the lens of various international relations theories and models. On the one hand, this chapter will attempt to show that countries’ emphasis on asserting national economic interests, and using interstate bargaining to advance these interests, demonstrates that the IF initiative bears a strong resemblance to traditional “request and offer” trade negotiations, and can thus be usefully explained through realist theory. On the other hand, this chapter will also suggest that important elements of the IF initiative such as emphasising regulatory cooperation, sharing most-favoured-nation (MFN) outcomes, and improving transparency depart significantly from traditional national-interest-driven trade negotiation and can best be understood from the perspective of liberal theory and efforts to solve transnational governance challenges, particularly since the conclusion of the world wars.

			With this in mind, and with attention paid to the role constructivism played in the context of the creation – and reform – of the WTO in the early 1990s, the chapter will also outline how this third major IR school of thought has shaped the theoretical framework of the thesis as a whole, owing in large part to the way in which IF is understood inside itself as a process of cooperation and social construction. Likewise, this chapter will attempt to show that Brazil’s growing role in the initiative, the growing role of developing countries more broadly in reshaping the WTO, and the growing pushback from established powers against developing countries’ new assertiveness and influence can be explained by a range of theories and concepts, from hegemonic stability and regime theory to concepts like soft power and the Thucydides Trap.

			Chapter 2 therefore suggests that Brazil’s leadership on investment facilitation can best be explained, not by trying to crowbar it into one theory of model, but by using a range of theories in tandem to understand the profound changes to the WTO, global power balances, and global governance. In fact, this raises the second goal of this chapter: to explain and justify why such a broad range of methodologies and sources have been used to buttress and weave together the analysis. Investment facilitation is a very new subject with a small but fast-growing body of secondary material devoted to understanding and explaining it, and this literature has thus been integrated into the thesis analysis.

			This chapter will highlight the importance of drilling deeply into key primary sources such as statements of ministers and officials, policy documents, and minutes of meetings – many of which were uniquely available to the author – to develop the required analysis. This chapter also explains the emphasis placed on direct and focused interviews with key actors in the initiative, and how these interviews have been used to shed new light on the policy motivations of Brazil and other countries, as well as to highlight the unique nature and trajectory of this particular WTO initiative.

			In summary, the chapter is organized in such a way that Sections 2.2-2.13 present relevant contributions from IR literature analysis; sections 2.2 and 2.3 cover realist and liberal theory, respectively; 2.4 and 2.5 deal with hegemony and international regime theory, respectively; 2.6 outlines game theory; 2.7 provides a breakdown of constructivism; 2.8 elucidates on the concept of soft power; 2.9 describes the concept of the Thucydides Trap; 2.10 outlines the distinctions between hard and soft rules; 2.11 details variable geometry theory; and 2.12 goes into depth on cooperative and bargaining models. Finally, Section 2.13 details various issues of methodology. In particular, issues related to the research methodology and paradigm are addressed, as well as research methods design, scholar’s reflexivity, epistemology, and qualitative data collection design.

			The Aromantic Lens: Realist Theory

			I think that the changing circumstances made Brazil more pragmatic, more realistic, and more constructive in relation to what was possible.

			(Tatiana Prazeres, 2020)

			Given the major role played by bilateral investment agreements in the World Trade Organization, realist theory is essential to understand the influence of major powers in the Organization’s reform propositions of the last few decades (Chapter 4). In regard to IF negotiations specifically, the national motivations powering these discussions also draw from realist theory, as states aim to create win-win scenarios to advance their own interests – namely, two-way investment flows – abroad.

			As one of the foundational paradigms of IR, realism has been prominent in the discipline’s evolution (NOGUEIRA & MESSARI, 2005, p. 20-21). Based on a fundamentally conservative and pessimistic logic, this tradition strongly criticizes any political practice determined by theories and ideas about how the world “should be”, as well as maintains states as the primary decision-making actors of international politics (MORGENTHAU, 2003, p. XI-XXX).

			 Historically, the success of realism stemmed from the inability of the institutions organized around the League of Nations system to govern the main issues of high politics in their time (SOMBRA SARAIVA, 2008, p. 192-195). As a result, realist theory led the new institutional arrangement that would govern international politics from the end of World War II onwards, including the United Nations (UN) system. Indeed, the separation between high and low politics, as well as the recognition that there is a distinction between hard and soft power, is fundamental to the edifying arrangement of the UN.

			One of realism’s fundamental characteristics is the existence of immutable components of the human condition, broadly summarized as the principle of self-help. Once the State is absent to govern and protect individuals, their “natural” condition, motivated by fear, is to maximize their relative power. This worldview guides theorists to defend theses relating to the survival and sovereignty of a State in the international system and its ability to coerce other actors (NOGUEIRA & MESSARI, 2005).

			Realism in the history of Brazilian foreign policy is attributed to the inaugural role played by José Maria da Silva Paranhos Júnior, known as the Baron of Rio Branco (CERVO & BUENO, 2015, p. 191-213). Pragmatism defined much of his diplomatic work, which focused on the importance of rearming the navy and managing the imperialist powers. Studying the Baron of Rio Branco allows for a Brazilian perspective on the meaning of pragmatism within realist though.

			In History of International Relations in Brazil, Brazilian foreign policy in World War II is described as a point of reference for how the principles of Rio Branco’s diplomacy are efficient in being able to maximize national interests in the international system (CERVO & BUENO, 2015). Furthermore, the “quality of diplomacy” is relevant in the distribution of power, taken with other considerations such as war and industrial capacity, as argued by Morgenthau’s classic realist framework (MORGENTHAU, 2003, p. 273-280).

			Among the various components of contemporary Brazilian foreign policy, the professional qualification of the Brazilian diplomatic body is a fundamental characteristic. Although there is a recognizable disparity of hard power between Brazil and the modern great powers, the conditions laid down in the international system have been skilfully used to safeguard Brazil’s interests considering certain fundamental principles. Pragmatism promotes a refined understanding of the relationship between historical moments and national objectives, allowing for a more sophisticated maximization of existing opportunities, in the process acquiring relative power in the competitive international system.

			Still, the end of the Cold War brought several challenges to the realist paradigm. The advocacy of system-level analysis of international policy, as detailed by Kenneth Waltz in Theory of International Politics (1979), was no longer sufficient to explain a new international political reality. Similarly, Waltz’s methodological advocacy at the structural level – and on war as an analytical object – began to demonstrate its inadequacy.

			Realist theory has largely failed to foresee such a radical redistribution of capabilities in the system. The dissolution of the Soviet Union – and consequently of the bipolar world order – without the occurrence of a military conflict between both hegemonic powers challenged the realist argument. Bipolarity as an element of systemic stability is inversely proportional to the instability that multipolarity would bring, and the former became the focus of criticism of new theoretical postulates.

			As neoliberalism and post-positivist perspectives began to gain greater prominence, realists were challenged to promote responses to a new international agenda. The emergence of neoclassical realism occurred precisely at this moment of transition from the Cold War to the so-called New World Order.

			The primary differential of neoclassical realism is the attempt to deal with both systemic and domestic level variables. Thus, its main virtue is the ability to deal with a broader range of stimuli and causes to justify the actions of statesmen, including the possibility of changes in the system. Ali Omar’s argument is particularly key: “The intention of neoclassical realists is not to create a general theory with regard to international politics. Rather, their interest is to explain the foreign policy behaviour of a specific state.” In brief, focus of neoclassicals does not aim at formulating a new IR macro-theory, but rather to create a model that explains the complex influences that exist between the domestic and the systemic level.

			In this lens, there exist similarities between neoclassical realism – or neorealism – and foreign policy analysis. However, it should be noted that there is an important difference in perceptions about the objectives of both intellectual currents. For instance, the former starts from the methodological premise that it was not formulating a theory of international relations, but rather a method of analysing the foreign policy of the countries.

			The perspectives of classical and neoclassical realism converge in respect to Gideon Rose’s work, which argues that the objectives and ambitions that make up the strategic calculations of countries’ foreign policies are primarily guided by their relative power, which refers to how strong they are in relation to other countries. Hans Morgenthau (2003) further claimed that the search for relative gains in power remains the main driving stimulus of international politics.

			Nevertheless, one of neoclassicalism’s theoretical postulates is that the search for relative power itself has indirect effects on the foreign policies of states, when considering the different level of units (Waltz’s first image) that cause systemic pressures. To this end, the way in which individuals understand and interpret the distribution of capacities in the international system is a relevant factor for decision making, giving rise to the existence of different responses to identical stimuli.

			In this sense, relative power can be characterized in neoclassical analysis as an independent variable throughout the foreign policy decision-making process, one that establishes the basic parameters of countries’ international action. In opposition, decision-makers are understood as an intervening variable, given their perceptions of the distribution of capacities in the international system. The main issue is therefore related to how much power their country has and what effects an international action may have on this power relationship with other agents, hence directly affecting the way they manage the foreign policy of their countries.

			The Gentler Order: Liberal Theory

			This follows a longstanding tradition of Brazilian foreign policy, namely an attachment to international law in disciplining the relations among states.

			(Henrique Moraes, 2020)

			Liberalism encompasses a wide range of ideas and arguments on how institutions, behaviours, and economic ties limit and reduce violent power of states. This thesis reflects upon the role of Brazil in the reform process of the World Trade Organization, in comparison to other major member countries, and how liberal institutionalism informs this process of transformation of the multilateral trade system. This section will particularly observe how, with regards to this theory, states such as Brazil will propel their modern economic interests – including more complex matters such as investment facilitation – through international institutions such as the WTO, rather than force.

			Compared to realism, liberalism brings additional elements to attention, particularly citizens and international organizations, as well as emphasizes individual well-being as a vital component of a just political system. Optimism regarding the human condition and society is another distinct feature shared by several liberal thinkers, who tend to believe that knowledge can achieve meaningful changes in society. Inspired by the classical works of John Locke and Jean-Jacques Rousseau, liberal thinkers emphasize the strength of ideas and law as a motor of change in the relationship between individuals, who do not necessarily need the use of force to fulfil them (NOGUEIRA & MESSARI 2005).

			Liberalism influenced the development of a post-WWII world trade system aimed at achieving lasting peace and founded upon commercial ambitions to foster economic integration among nations. Through this liberal lens, commercial integration is a concrete means through which to achieve peace. Agreements such as the Bretton Woods Agreements and the General Agreement for Tariffs and Trade (GATT) are examples of that effort. Following that belief, Wolff (2020) notes that the CIA assumed that greater commercial interdependence between West and East Germany would lead to the reunion of the countries. Another example is the “Sunshine Policy” between North Korea and South Korea, adopted by the late 1990s, as commercial links between each country increased, promoting cordial relationships.

			Considering the critical historical links between commerce and peace in terms of war disrupting free trade and liberalism seeking to promote open/free markets, a final subchapter will analyse those existing between investment and trade. Indeed, it is regularly assumed that these are two faces of the same coin. That assumption has dominated reasoning behind the investment facilitation talks at the WTO, as well as its similarities with previous talks on trade facilitation. For that, the potential contribution of investment to peace will be explored as a positive externality of its relationship with trade flows.

			The possibility of pacification among states through investment in low politics was again sought to be realized with the complexification of international cooperation and its feasibility in the experiences of the European Community. Later, a neo-functionalist criticism proposed less ambitious goals than the “obsolescence of the State” in the face of the evolution of international organizations. Scholars thus observed that cooperation in less sensitive spheres tends to be progressively expanded towards the sphere of high politics (NOGUEIRA & MESSARI, 2005, p. 75-88).

			In the second half of the 20th century, certain developments such as the oil crisis of the 1970s and the fading of the rivalry between capitalism and socialism challenged the intellectual thinking of the field. Other issues have progressively gained more centrality in research agendas. In short, Waltzinian perspectives began to demonstrate themselves insufficient as explanatory bases for new challenges that faced the international community. Bipolarity as an element of systemic stability became the focus of criticism of newer theoretical postulates, considering that the power vacuum left by the end of the Soviet Union, as well as the lack of systemic conflict that occurred, took away these scholar’s preferred object of analysis.

			Single-State Dominance: A Review of Hegemony

			I don’t think you will achieve anything if you continue like this. Until you face the United States and rebel by saying: we are not hostages.

			(Vera Thorstensen 2020)

			The concept of hegemony is related to the unbalance of power in which one actor becomes dominant and exercises leadership in the international system. The rise of the WTO as a regulator of global trade can be seen through the lens of hegemony theory, as states give up part of their sovereignty in world trade in favour of agreements regulated by the organization. Today, the hegemonic situation is evolving, as the historical US dominance of the WTO shifts partially to accommodate the rise of China (and to a lesser degree, other developing countries as well), and this is essential to understanding how IF negotiations and WTO reform must be evaluated.

			The hegemony theory literature attempts to explain the global geopolitical configurations of the modern era based on how theories of hegemony have interpreted phenomena such as the rise of American international hegemony (LAITIN, 1982; BEESON & HIGGOTT, 2005; MANEY, 2005; JOHNSON, 2007; KREBS & LOBASZ, 2007; DESAI, 2013). Similarly, the processes of globalization and neoliberalism are commonly analysed from the lens of hegemony theory (BIELER & MORTON, 2004; DESAI, 2013).

			Accordingly, the rise of a hegemonic agent on the world order may have certain desired effects. For example, countries subjected to the hegemonic leadership force might gain in coordination and cooperation, and the absence of a hegemon could lead to disorder in the world order and undesirable results for individual countries. As Snidal (1985) points out, the politics of international economics (especially free trade) has initially been inspired by the theory of hegemonic stability. In this sense, the maintenance of free trade requires a “benevolent despot” who provides an institutional structure that allows the regulation of international trade. In particular, Snidal argues that the existence and maintenance of free-trade regimes since the 19th century can be directly attributed to the leadership provided by hegemonic members of the international system (namely, the British Empire and later the United States). As a result, this theory claims that economic growth gains are in the best interest of both the hegemon and other participating states, and liberal ordering implies collective gains for all. Nonetheless, from a political point of view, it can be argued that hegemonic theory does not necessarily mean equitable gains between countries, so non-hegemonic states may have an incentive to challenge the existing world order (GILPIN, 1981).

			Morgenthau (1965) explains the factors that allow the rise of hegemonic powers: geography and natural resources; economic and military capacity; population aspects; and quality of the government and its diplomacy. He’s complemented in his assessment by Ikenberry and Kupchan (1990), who argue that controlling central parts of the economy is key to hegemonic power. In this sense, control of factors such as raw materials, markets, capital, and valuable goods is essential to the rise and the maintenance of a hegemonic power. In general, Krasner (1976), Gilpin (1981), and Kennedy (1987) are responsible for having built and structured the conventional approach to the theory of hegemony.

			An influential voice for conceptualizing hegemony, Gramsci argued that the world order could be traced to socioeconomic, structural, and historical factors of countries alone. His theory is based on the premise that “man is not ruled by force alone, but also by ideas” (GRAMSCI, 1975), a definition which implies that the prevailing ideas in certain periods are correlated with the ideas of the dominant classes. Bates (2015) meanwhile summarized the concept of hegemony in a relatively simple notion, by claiming it is due to the leadership allowed by those who are led, who might absorb the worldview of a prominent group. Cox (1983) points out that Gramsci’s idea links the hegemony in international relations with the social structure of the countries.

			Later, Schmidt (2018) argued that two main ideas could be identified from the various definitions of hegemony: overwhelming or preponderant material power, and some form of leadership, including domination, over others. The author further explains that material power is related to superior material capabilities, including military, economic, and occasionally diplomatic – or soft – power.

			 Other schools of thought – such as constructivism, neo-Gramscianism, and the English School – accentuate the leadership exercised by the hegemon instead of material power alone. These schools have a more liberal stance and are more interested in the mechanisms and processes through which hegemony is exercised. For example, in the neo-Gramscianism approach, the primary paradigm is that hegemony and force also incorporate consent. According to Cox (1982; 1983; 1987), the main conditions to establish a hegemonic order include a globally dominant mode of production, a dominant state that facilitates the expansion of production, and a normative and institutional component that extrapolates the conditions and idea of the hegemon across borders. In Cox’s argument, the existence of international institutions mitigates conflicts between countries and reduces the likelihood that disputes will be resolved by force.

			 Meanwhile, the English school approach highlights that hegemonic status is directly related to social recognition. Clark (2009) points out that other states recognize the hegemon, and so leadership is institutionalized through social recognition. Hence, in Clark (2011), hegemony is theoretically defined as “a putative institution of international society”.

			On the other hand, the constructivist point of view emphasizes an ideational prominence above the material question. In this sense, the question of how common sense is constructed and imposed on others is the main explanation of any given hegemon. As Hopf (2013) highlights, Gramsci’s conception of hegemony is helpful to comprehend why less powerful states may go along with and accept an established hegemonic order.

			The Rules of the Game: International Regime Theory

			I think one of the overarching, continuing elements of Brazil’s participation in the WTO is the safeguard of multilaterally-agreed rules of the game.

			(Henrique Moraes, 2020)

			International regime analysis is particularly useful to understand the politics of international trade and investment (GWYNN, 2019), and is therefore a significant component of both investment facilitation and WTO reform, owing to the institutionalized nature of the WTO, and the nuances that shape its political structure. Regime analysis considers aspects related to rules and institutional framework that international states use in their political interactions with each other (KEOHANE, 1983, 1984; KOREMENOS, 2001; ZÜRN 2018).

			Among competing theories, one concept asserts that the definition of a regime is given by the existence of regular existing norms, principles, and behaviours (PUCHALA & HOPKINS, 1982). Therefore, a given regime does not need to be necessarily explicit, and its existence and coverage depend on the agents’ expectations (KRASNER, 1982). In general, within an international regime, there will likely exist cooperation or facilitation of cooperation between states, an approach that implies that regimes would refer to some sort of multilateral agreement between states.

			According to Haggard and Simmons (1987), regimes can be classified or vary across cases in terms of strength, organizational form, scope, and allocation mode. Strength is related to the way in which a regime is weakening or decaying. Organization form is tied to the administrative apparatus for the functioning of the regime, while scope refers to the extent of the issues covered by the regime. Finally, allocation of resources may vary across regimes, and could be market-oriented or centralized and authoritarian.

			Haggard and Simmons (1987) further classify the literature of explanatory regimes and regimes changes in four main groups: structural, game-theoretic, functional, and cognitive. From a structural point of view, a relationship with hegemonic stability theory stands out, aiming at interpreting how international regimes allow cooperation. Meanwhile, game-theoretic approaches rely on exogenously determined preference orderings that consider all domestic factors that may imply a state’s overall preferences, centring on the structure of a game between international states. In turn, functional approaches add to the study of market imperfections, transactions, and information costs and uncertainty. The authors further argue that these three classifications of literature (structural, game-theoretic and functional) agree that foreign policy is integrally related to domestic structures and processes, while cognitivism focuses more on ideological aspects of regime establishment.

			In addition, Gwynn (2019) highlights that institutional context affects states’ preferences and provides incentives due to benefits in being a part of a regime. There is a reputational reason that arises from being a part of and cooperating with other agents. For example, the WTO performance was central to enhancing international cooperation. According to Alvarez (2002), world trade became a form of repeated play rather than a single-play prisoners’ dilemma after the institutionalization of the WTO. This means that international states started to interact in the present, considering that their actions affect their pay-off in the future. Also, Alvarez (2002) highlights gains in terms of information, increasing transparency, reducing uncertainty, and boosting confidence among state members.

			Player Agency on the World Stage: Game Theory

			If a country facilitates the kind of investment that it wants to attract, it is serving its own interests.

			(Juan Carlos González 2020)

			The focus of game theories is on analysis of the players’ perspectives and the conflicting nature of their interests; in this light, it is clear that while matters such as investment facilitation (owing to their ostensibly mutual benefits) serve as win-win scenarios for all WTO members, reform of the Organization itself can appear differently. Within game theory, cooperation can be theoretically achieved, and scenarios with no understanding can be avoided because a certain strategy can benefit all parties. Such prepositions are found in John von Neumann and Oskar Morgenstern’s Theory of Games and Economic Behaviour (1944), which defined game theory as the “rigorous analysis of situations of strategic interdependence” (DIMAND & DIMAND, 1996). The authors describe situations where actors must act accordingly to others’ potential moves, a position of so-called “psychological uncertainty”.

			 In IR, game theory has allowed for the shift from the traditional conflictual vision that was common among scholars of the field to envisioning scenarios that could lead to greater cooperation. However, critics of game theory reproach it for its assumption that agents think in sequential terms, when in reality they take decisions simultaneously in the international arena (STONE, 2001). This is important because typical game theory models generally involve determining “who moves first” – a choice that has implications for the whole sequence of subsequent moves.

			Modern game theory models have attempted to overcome some criticisms through the use of advanced computing technology and econometrics. This has allowed scholars to simulate a “game” over a near-infinite number of periods. For example, the World Trade Organization has used this technique to design “pro-cooperation” tariff agreements in which actors have minimal incentives to cheat (WTO, 2007, p. 94).

			Recent scholarship has attempted to model the trade conflict between the USA and China through the lens of game theory modelling (YIN & HAMILTON, 2018). However, as they discovered, the potential losses stemming from a trade war where both agents reject cooperation are asymmetrical. This is not the case in typical game theory models. Thus, one needs to better understand the asymmetrical impacts of protectionist measures in the specific context of a trade war to pursue mathematical modelling of the latter’s outcomes.

			Undoubtedly, the computing requirements for simulating a complex environment closer to our own, with simultaneous, adaptive, and reflexive decision-making, are enormous. Indeed, game theory often seems to demand more information than can feasibly be obtained (SNIDAL, 1985).

			Crucial, then, is Tema’s (2014) game theory and game-theoretical contributions to international relations. While the first concentrates on the modelling and formulation of mathematical language, the latter attempts to contribute theoretically to the literature and understanding of IR scholars. In this sense, the principal contribution of game theory to our interests is its substantial expansion of “the realm of the rational actor beyond the confines of the Realist approaches to a more complex and interdependent world” (TEMA, 2014), which demonstrates the promise game theory holds for International Relations, but only in specific – often information-based – circumstances.

			Building from the Ground Up: Constructivism in International Relations

			Investment facilitation translates into a win-win situation for both host and home countries of FDI.

			(Carlo Pettinato, 2020)

			Constructivism is the theoretical framework that primarily builds the premises of this thesis and informs the analytical tools that explain Brazil’s leading position in IF discussions. This position adheres to the constructivist postulate that human agents exist in interdependence and share common interests (a so-called standard system of meanings) that can produce win-win agreements and cooperation, thereby tying together the national interests and institutional construction that shapes the relationship between IF negotiations and reform of the WTO.

			The emergence of constructivism may be understood from the lens of what Ulrich Beck called “reflexive modernity” (BECK, 1986). As outlined by Guzzini (2000), “reflexive modernity” refers to an “increasing awareness of the inherent limits and ambiguities of technical and social progress” that promotes a critical stance vis-à-vis modernity.

			On another note, it can be argued that “the arrival of the ‘Third World’ on the international scene made it impossible to overlook the fact that the international system was ruled in a way which had little to do with liberal principles” (GUZZINI, 2000). Thereby, the constructivist developments within the IR discipline followed a common trend seen in the social sciences during the 1980-1990s. One instance of this trend would be economic development theory, which established grounds to suspect that financial wealth in rich and developed countries was systematically linked to the exploitation and dependence of poorer nations (ESCOBAR, 1995).

			Even though neoliberalism acquired a lot of prestige when describing the importance of instruments such as integration and international trade, it still lacked the concepts and tools necessary to explain a series of processes in the international system. The search for connections that would explain the world in its “new” configuration led directly to constructivism emerging as a relevant school of thought within the discipline of international relations.

			 The end of the Cold War brought several challenges to the realist paradigm. The 1991 dissolution of the Soviet Union – and consequently of the bipolar order – without a military conflict between the hegemonic powers put the neorealist argument in check. As Nizar Messari and João Nogueira (2005, p. 162) have described, IR constructivism arose in the 1990s as an emergent challenger to the canonical debate between neorealists and neoliberal institutionalists.

			Essentially, constructivist scholars proposed a new understanding of classic themes relevant to the discipline, such as the notions of anarchy, power, state interest, and, more broadly, global change (HOPF, 1998). The shared premise of many of these scholars was that constructivism is epistemologically about the social construction of knowledge and ontologically about the social construction of reality (GUZZINI, 2000).

			The focus of the constructivist approach is on the social construction of IR politics. Wendt (1992) argues that the anarchic condition of the international system is part of a socially constructed framework based on the interaction of states in the environment in which they are inserted.

			By bringing with it the concept of identity, which guides constructivism in the social sciences, the school of thought explores the existence of “cultures of anarchy” in international relations. The ideas of Wendt, later further developed in Social Theory of International Politics (WENDT, 1999), start from the premise that sovereign states form a society governed by practices and ideas. From this line of reasoning, he defends the idea that international anarchy can be understood as a cultural expression of the units within the system, thus liable to transformation.

			According to this latter contribution, there are

			two basic tenets of constructivism: (1) the structures of human association are determined primarily by shared ideas rather than material forces, and (2) the identities and interests of purposive actors are constructed by these shared ideas rather than given by nature.

			Since the focus of analysis in the constructivist perspective is on the building of relationships as a result of human interactions between agents or institutions, it can be argued that the position of IF initiatives depends on these interactions, as well as adjustments between the main agents involved in initiatives. In particular, the general idea of IF is related to helping states enhance their investment level. In this sense, social construction forms part of investment facilitation, and the process requires the engagement of different actors and spheres through collective involvement.

			Relying upon this is Checkel’s (1997) distinction between liberalism and constructivism regarding the rules-based international order. According to the scholar, traditional liberal thinkers will affirm that international rules, such as those negotiated within the WTO, constrain the behaviour of – and affect the incentives guiding – economic actors. Meanwhile, constructivist thinkers will instead “suggest that the effects of norms reach deeper – they are shared understandings that constitute identities and interests” (CHECKEL, 1997). While it is apparent that the two lines of thinking are not mutually exclusive, one can handily see the degree to which current IF talks draw greater relevance from a constructivist standpoint. As Francesco Duina points out, WTO rules and its collection of trade agreements constitute “cognitive guidebooks” for policymakers to determine which deviations from free trade are deemed legitimate (DUINA, 2006; ABDELAL, 2009, p. 70). Therefore, the promotion of investment facilitation is dependent on socially constructed cooperation between and among sovereign states. International collaboration and direct assistance are essential to enhance investments.

			In most cases, the bargaining processes of bilateral treaties show an undeniable presence of self-interest and coercion, similarly to how the bilateral framework of investments is based on a private or national company’s goal of applying resources through FDI in another state. On the other hand, IF initiatives differ from the Hobbesian philosophical perspective of pure self-interest, departing from the realist perspective of the existence of states in an anarchic international system.

			Meanwhile, bilateral investment treaties allow more space for moral or ethical dissociation from the decision-making process. By advancing on IF initiatives, states shape and create a positive, sustainable economic environment, one that shapes policy relations of states and enhances cooperation. Thus, an IF process serves to construct new meaning and new goals in international investment.

			It is important, then, to consider Maja Zehfuss’ (2004) remark that although nations may be self-interested, from a constructivist perspective, “they continuously (re)define what that means” and “influence international practice in a significant way” (ZEHFUSS, 2004, p. 4). Meanwhile, in terms of investment facilitation, Adler (1997) has described that “in the manner in which the material world shapes and is shaped by human action and interaction depends on dynamic normative and epistemic interpretations of the material world” that surround us. Considering that the “material world” provides foundational grounds for all realist diagnoses of self-interest, the degree to which social constructionism aims to influence our ontological interpretations of such a material world is crucial (ADLER, 1997).

			Therefore, the constructivist perspective emphasises current political processes that contain a high potential for change, as it departs from realist interpretations of the inevitability of global processes (RISSE, 2005). Per constructivists, soft powers, identity, and immaterial forces and non-state actors all present promising pathways to engaging with social construction of reality in international relations.

			It is true that some thinkers, hailing from other strands of thinking, commit to a structuralist reading of globalization, according to which greater forces at play in the international economy create the environment with which diplomats and politicians must conform to and adjust (BEISHEIM & WALTER, 1997). This may lead to a pessimistic diagnosis of the potential outcomes of political processes, as the latter is seen through the lens of a race to the bottom. As some critics of the WTO’s Single Undertaking principle pose, the principle creates a scenario that appeals to the least common denominator.

			However, this thesis takes a different view, as, from a constructionist perspective, the international order is not inevitable and is itself a construction that is “reinforced and reproduced through social and political practices” (RISSE, 2005). If one accepts the truism that the global economy – or the international arena – is not neutral, one may also assume that a constructivist perspective attempts to understand why that is and what actions may be taken to change it. Through this, the constructivist avoids unknowingly maintaining a present configuration of networks and interdependence.

			This idea of constructivism as a pragmatist and consensus-seeking logic of action that contributes to our understanding of current WTO negotiations approximate what March and Olsen define as the “logic of appropriateness”, in which

			Human actors are imagined to follow rules that associate particular identities to particular situations, approaching individual opportunities for action by assessing similarities between current identities and choice dilemmas and more general concepts of self and situations (MARCH & OLSEN, 1998, p. 951).

			As an “everyone wins” political project, IF draws upon this particular force of constructivism: behaviour may be driven by the maximization of self-interest, but is also driven by the joint perception of “what is right” for all partners combined.

			On the other hand, other constructivists are “durosellians” (named after historian Jean-Baptiste Duroselle). In comparison, these scholars instead adopt a focus on decision-makers, strategists and diplomats, and other actors that are of direct relevance to the object of analysis (FRANK, 2003). To the degree that its analysis employs literature from the constructivist branch of IR, and because its data collection design – further developed in a later subchapter – draws on qualitative insights from experts, diplomats, and more, this thesis will arguably fall into the durosellian tradition.

			There are several other reasons to affirm that investment facilitation profoundly concerns the constructivist branch of international relations. For example, the measures of cutting red tape and speeding up administrative procedures and requirements aim at creating global facilitation on investment flows in many economies. The promotion of the Sustainable Development Goals (SDGs) can also effectively enhance the sustainable development agenda of developing states, while the IF paradigm more generally aligns domestic laws and regulations with internationally accepted standards of sustainable development.

			More generally, one can see the WTO as a simple platform at the crossroads of diverse and diverging national interests, each with its team of representatives that relays orders and information without distortion. However, a constructivist would perhaps instead describe this organization as a process of rules and norms which are constructed over time, within which each actor is not neutral. The constructivist approach is better equipped to evaluate and create categories within this “discourse arena” for the problem-solving capacities of each government and stakeholder. Furthermore, the constructivist foundations of works by Michel Foucault lead to the natural development of questions such as “Who is allowed to speak in a discursive arena, what counts as a sensible proposition, and which meaning constructions become so dominant that they are being taken for granted?” (RISSE, 2005). An example of the final of these can be found as early as 1944, when Karl Polanyi claimed that “there is nothing natural about laissez-faire” (POLANYI, 1944). Thus, investment facilitation, as well as this thesis, defend the notion that the modern global economy has become what it is today because of current, and, crucially, ongoing, political and diplomatic processes which overcome ideological and national differences to integrate the countries of the world.

			Considering the aforementioned elements, it could be tempting to believe that constructivism is an inherently superior theory, as if it promised to solve all issues present in other perspectives such as liberalism and realism. However, this is far from the truth. As described by Rawi Abdelal regarding the emergence of constructivism within international political economy, “one thing constructivists have learned from the weaknesses of other approaches is that a single theory, constructivist or otherwise, is neither possible nor desirable… for constructivism is neither a theoretical apparatus nor a research program” (ABDELAL, 2009).

			The approach of this thesis may instead be viewed as a different analytical language than rationalism, which emphasizes intersubjectivity and views actors such as the state distinctly from both liberal and realist perspectives. The state is considered here as a purposive agent, whose political clout derives not from assessments of hard power but rather from a combination of factors constitutive of more sophisticated notions such as legitimacy and diplomatic authority. In addition, self-interest is considered an endogenous variable, resulting from the cooperation of various parties that define domestic and international negotiations (such as in the IF case). Institutions, norms and values, culture, and national identity are all constitutive factors of self-interest worthy of analysis, to the same degree as military might, financial clout, or industrial output.

			Jeans, Music, and Free Trade: The Importance of Soft Power

			Brazil has the largest market in South and Latin America…

			(Paulo Elias, 2020)

			The concept of soft power, first developed by Nye (1990), refers to a persuasive approach to international relations, one related to either economic matters or cultural influence in a way that encourages adaptation rather than coerces. Brazil’s position within the WTO, and in fostering IF talks, ties into this concept, as the country’s sheer size and diplomatic position bolsters its reputation and leads to an easier cooperation for like-minded member countries to join its causes.

			 In considering soft power, a country could achieve a desired outcome by influencing, lobbying, or positioning strategically in foreign relations, all without ordering other states directly. As Nye (1990) emphasizes, factors such as technology, education, and economic growth have become more significant in international power. Consequently, factors such as military power and the conquest of new markets are no longer the main determinants of international prominence.

			In this context, international institutions such as the WTO and the International Monetary Fund (IMF) play an important role in the interactions of member states, with ideological and cultural influences subsequently transmitted between countries. For instance, free trade has been advocated within the WTO since the GATT era. However, following the Cold War, many rising powers gained economic and political relevance, in the process challenging the existing world order. Chatin (2016) and others (GARDINI, 2015; MARSILI, 2015; SATANA, 2016) emphasize that Brazil is a good example of diplomatic soft power. Indeed, the author would make the case that, by projecting itself as a soft power broker, Brazil’s diplomatic stance, when paired with its actions in recent decades, shows potential to influence international issues.

			Regarding China’s growing influence in the last decade, the existing literature recognizes Beijing’s soft power strategy, especially through influencing other (smaller) partners to accommodate its economic growth (GILL & HUANG, 2006; CHO & JEONG 2008; VLASSIS, 2016; GIL, 2017). In general, factors such as industrial growth and the penetration of Chinese products in global markets, as well as cultural issues such as the increase in people in the world studying Chinese languages, are pointed out as factors that indicate Chinese soft power accomplishments in international relations.

			According to McClory (2011), Nye’s definition of soft power can be expanded to five main categories: government, culture, diplomacy, education, and economic model. The first pillar is the government, which is related to the political values of a country. The second pillar is cultural in nature, containing a set of practices that give a country’s society an identity. Next, McClory (2011) highlights the pillar of diplomacy, which is a direct instrument to influence other states through a specific foreign policy. Then, McClory (2011) argues that a high level of education affects countries’ influencing power. Finally, the fifth pillar is related to the economic model, due to the ability of successful business and economic innovation to influence other markets. In practical terms, each of the soft power initiatives are implemented by different types of agents; while national states are the traditional actors of soft power policies, the NGOs, the civil society, or the private sector can also contribute to influence other agents.

			According to Nye, both hard and soft power are used in diplomatically successful states. While hard power initiatives indicate direct coercion, related to economic or military capabilities (or dominance in specific resources), soft power initiatives are intangible forms of power, such as culture, ideology, and institutions that have a long-term effect on shaping others’ preferences. In this sense, Baldwin (2012) argues that the importance of hard power has been overvalued, while the importance of soft power influences might have been underestimated.

			Nevertheless, soft power initiatives could not be a remedy recipe for all cases. The literature points out to a third way known as smart power. McCoy (2011) highlights that since some objectives are better suited by hard power policies and others by soft power measures, countries should maintain a flexible or discretionary strategy in each specific issue. Hence, Pallaver (2011) emphasizes that the decision-making process of choosing a type of initiative may take in consideration the effectiveness of the chosen alternative to reach a desired outcome. In this sense, as Nye (2004) points out, both types of power strategy are related, given they both represent the ability to achieve a desired goal by affecting the behaviour of others.

			Mediterranean History as Modern IR: Thucydides Trap

			So, since its [WTO] accession in 2001 until today, China occupies increasing space to the point that the United States-China tension is one of the things that defines the attention of the international economy.

			(Ambassador Alexandre Parola, 2020)

			Thucydides’ Trap refers to the Greek historian’s metaphor related to the potential dangers when a rising power threatens an established power. As Allison (2017) highlights, in modern times the commercial tension between the United States and China has raised the issue again, and while Allison concludes that war is likelier than not, other sources of disputes are arising, most notably commercial tensions, which have increased in the last decade. These disputes and tensions feed into the focus of this thesis on IF negotiations, owing to the two countries’ positions on the matter, and even more into the focus on WTO reform, as much of the current WTO deadlock boils down to the gap in national interests between the two superpowers.

			In the original analogy, Allison (2017) explains that Athenian development frightened Sparta, at the time the leading power in the Peloponnesian peninsula. On one hand, Thucydides argued that Athens’ interests were to revise the existing balance of power to reflect the new reality of their advances in areas such as philosophy, architecture, democracy, and naval prowess. On the other hand, Allison (2017) describes Thucydides’ explanation of Sparta considering the Athenian requests as unreasonable and threatening to the established system.

			As Allison (2017) highlights, China has displaced the United States as the world’s largest economy, in terms of the amount of goods and services a citizen can buy in his own country. By this metric, the Chinese economy has overcome the American position of established hegemony. This poses a challenge to the balance of the international regime in Thucydidean terms, and in this sense the literature has been driven to seek paths in which a Thucydides Trap could be avoided (BRZEZINSKI, 2014; ALLISON, 2015; ER, 2016; MOORE, 2017; YANG, 2018; LEE, J. 2019).

			Brzezinski (2014) highlights that strong international institutions could accommodate the global power shift without leading to war or a major power dispute. Conversely, Er (2016) argues that there is a risk on both sides of identifying the Chinese rise as a threat, paired with the relative decline of American dominance in the world order.

			Norms vs. Threats – The Contrast Between Hard and Soft Rules

			I think the biggest obstacles stem from the fact that you are negotiating hard law in a context where countries are looking for national and individual solutions.

			(Felipe Hees, 2020)

			The functioning of the international system and community is based on norms. The IR literature on norms starts from this idea, classifying the norms in question as a set of rules. In the context of the WTO, negotiations between members follow different paradigms, specifically either hard rules related to direct negotiations on goods and services or soft rules, which in general are linked to the negotiation of procedures, conduct, and trade or investment facilitation. In particular, the morphing of the GATT system into the formal WTO was a transition from soft to hard law which codified existing norms (ABBOTT, 1995). Today, as this thesis argues, many of the inextricable ties between IF negotiations and WTO reform stem from an identity crisis surrounding this very morph.

			In particular, Abbott (1995) emphasizes that in the transition from GATT soft approach to the WTO hard law aspect, the dispute settlement system changed from a consensus-based arrangement to a judicially-determined dispute settlement mechanism. He’s argued that while the GATT framework may have been largely successful in resolving disputes, it lacked the legal character of a judicial procedure. Conversely, Footer (2008) has emphasized that the WTO member states have turned once again to soft law in the WTO due to complexity and difficulties to advance in the agenda of trade enhancement.

			It is important to mention the variable normativity and facilitative and coordinating role endemic to soft rules. Thus, Footer (2008) points out that there are advantages to using soft rules, such as: the possibility they will be elaborated upon by hard rules in order to give meaning to the rule’s soft content; their ability to act as a precursor to the development of other legal norms; their impact on the further development of treaty rules; and their ability to constrain otherwise-hard legal norms; and their raising of responsibility in operative legal norms.

			As highlighted by Abbott (1995), the idea of soft rule has been used by international lawyers for several years to characterize legal norms that do not effectively compel compliance; conversely, the idea of hard rules is related to a set of norms to which a relatively high expectation of compliance exists.

			Cohen (1980) in particular proposes a classification system to characterize the main aspects of rules. Firstly, there are legally binding agreements that consist mainly of written international treaties. Treaties attempt in part to specify the paradigms of a given relationship, though there is a limit to what can be considered within the scope of an agreement signature. Secondly, Cohen (1980) mentions the nonbinding written understandings which propose a degree of explicitness that are an outcome of direct negotiation. In particular, the legal value of those understandings is not the main feature, though it provides a framework of rules of the game to those involved. Third, there is the gentlemen’s agreement that results from direct communication between two parties, but that is not put on paper in terms of a direct agreement or understanding. In this case, both parties may prefer to not put on the agreement directly on paper in order to avoid involving third parties not related to them.

			More generally, Cohen (1980) argues that agreements and understanding have other dimensions distinct from the legal perspective. In this sense, the spirit of an agreement is the tacit dimension of an accord, meaning what is “written between the lines” or the interpretation of the agreement that is done by all parties. Those features may be hidden to avoid explanation to third parties or simply because they seem evident at the time of the accord. Cohen (1980) emphasizes that tacit understandings are possible as well, understandings contained neither in a written document nor in a verbal agreement. Generally, the author argues that the rules of the game, in this case, are tacit simply because no direct diplomatic relations exist, or those rules are not defendable publicly even in a verbal understanding. Finally, on the total opposite spectrum of written agreements are the mutual self-limitation understandings. In this case, there is an understanding of prohibited behaviour that is generated in the total absence of any form of communication, and reciprocity exists due to fear of possible consequences of adopting the limited behaviour.

			As Abbott (1995) assesses, the general idea that a well-developed set of hard rules is necessary for the proper functioning of world trade relations is a fallacious one due to the existence of other variables that may have effects on the commercial relationships of countries. These variables are not considered in the economic rationale of the liberal theory, which believes that free trade through cutting tariffs generates the greatest gain in economic well-being for the countries involved. This idea is based on the Ricardian approach of comparative advantages and gains in production specialization that can be materialized through trade. In this sense, the author highlights a few outcomes that may not be desirable in hard law framework, such as disputes between states that may arise at least in the short run, a reduced likelihood that governments will accept new commitments, or an increased likelihood that disputes will lead to a breakdown in intergovernmental relations, in the end not resulting in compliance. Hence, based on the argument of negative outcomes, the author argues that hard rules are not necessarily “good” rules. The use of soft law can bring advantages to the functioning of the WTO and to the development of new solutions for the challenges that the organization encounters. Soft law can help resolve disputes between members, as well as facilitate the creation of new paradigms that benefit WTO member countries while avoiding the imposing character that hard law can create.

			A Trick to Fly: Review of Variable Geometry Theory

			It is important to be clear that plurilateral negotiations are the history of the multilateral trading system. Until the Uruguay Round, all negotiations were always plurilateral negotiations.

			Felipe Hees (2020)

			Variable geometry theory emphasizes the possibilities of creating adjustable agreements as they are being negotiated or applied. In the WTO context, IF negotiations can be analysed through the variable geometry perspective, given the largely plurilateral and ever-evolving nature of the agreement being proposed. In fact, the scope of the IF negotiations has different stages of implementation, according to the different countries involved in the process. The main idea is that IF is implemented according to the capacities and aims of the states involved, in time gradually expanding its applicability within WTO members. In practice, variable geometry is a strategy that allows agreements to not be restrictive to all parties involved. In this sense, a fluid disposition allows negotiations between states, rather than just an inert construction of agreements with applicability determined in the same way or at the same time for all parties. In a complex many-country many-issue negotiation, the variable geometry method is an alternative approach that does not strictly require that all parties be bound by the terms agreed (GOLDSMITH, 2003).

			As emphasized by Mills (2012), the term has been borrowed from aeronautical engineering and refers to an aircraft with wings that can alter its aerodynamics characteristics. The analogy is made on the governance level, where some agreements and issues can be discussed with greater flexibility, and the gains of doing so may compensate for the losses of not applying strictly equal terms to everyone involved in the settlement process. The idea of variable geometry has been applied to two particular contexts of global governance. In the first one, the metaphor has been applied in literature related to the context of governance within the European Union formation process. In the second case, the variable geometry point of view has been applied to the international trade regulations of the WTO. However, given international trade regulations and trade law, one could argue that variable geometry has been used since GATT, even though the main idea of the term was not popularized in the literature at that time.

			As the Doha Round of trade negotiations has experienced a stalled deadlock, variable geometry alternative strategies have emerged as a feasible path to advance negotiations. For instance, distinguishing between “developed” and “developing” states partly increased the degree of difference in obligations among member states. Furthermore, discussions of enhancing flexibility in agreement negation have gained ground in the WTO, and other paths, such as the plurilateral approach, have emerged as a possibly better way to advance in several topics negotiated in the WTO.

			 Ensuring Sync Among Players: Cooperative and Bargaining Models

			So the objective is the same: that the system remains the way to cooperate internationally within commerce.

			(Thaís Mesquita, 2020)

			The negotiations of WTO member countries on IF initiatives may be analysed from the perspective of strategic interaction between these member countries, with cooperation and bargaining models highlighting the strategic aspects of actors involved in the negotiation process. IF involves adjustment agreements in the investment process between WTO member countries, and the outcome may benefit all members involved in the initiatives. In the process of bargaining, wins and losses are considered by actors involved, while cooperation models analyse the possibility of mutual gains due to cooperative behaviour.

			Cooperation models mainly mirror coordinated behaviour in the absence of a government, or even altruistic behaviour from the actors involved in a negotiation. In fact, the literature on international cooperation highlights that cooperation is a possibility if there are welfare gains for all parties. Even though cooperating and bargaining have been used beforehand, the terms were popularized by Taylor (1976) and Axelrod (1981, 1984).

			According to Schelling (1980), international cooperation theory is a refinement of the “theory of bargaining” or “theory of the conflict” aspect of international political economy. Keohane (1984) also discusses the relationship between conflict and cooperation, with one of the main arguments being that institutions are essential to enhance cooperation levels even in the absence of hegemonic power. International organizations such as the UN, WTO, or World Bank actively promote cooperation initiatives internationally.

			The point of view in international cooperation theory differs from realist literature because it postulates that even in the worst-case scenario, or with strong assumptions about self-interest, rationality, or anarchy, cooperation is possible. The main argument is related to game-theoretic models in which the bargaining process may have a long-term stable equilibrium if all actors involved are acting to maximize their gains. In other words, if cooperation is the best strategy for all parties involved, this will likely be the outcome. Thus, based on the repeated prisoner’s dilemma strategic game, cooperation is a possibility in a repeated scenario in which the bargain in the present has future consequences.

			International cooperation theory takes into consideration the ideas of reciprocity and reputations. If other parties cooperate, the reciprocal act is cooperation as well. In terms of reputation, actors may avoid not cooperating at some point due to a potential loss of reputation that could affect long-term equilibrium (KEOHANE, 1986). In particular, the literature, as Sartori (2005), Tomz (2007), Rathbun (2011), Milo (2012) and Kertzer and Brutger (2016) emphasize, focuses upon the importance of cooperation in international relations, and also includes other variables, from communication and trustworthiness to analyses of reputation and reciprocity.

			Besides the analysis of the operation of individual states, the literature has also focused on the international institutions’ role in institutional models. Here, the study of cooperation is more concerned with how the institutions may affect the bargaining and cooperation game, therefore shedding a focus on evaluating how international institutions may create and maintain cooperation equilibrium. In particular, Keohane and Martin (1995), Abbott and Snidal (1998) and Keohane and Victor (2011) analyse how international institutions act in IR, providing a point of view that highlights the idea of international institutions as agents in the cooperation and bargaining strategic interactions.

			Getting to the Answer: Research Methodology

			Considering the theoretical background, it is now time to reflect upon the manner in which it shall be put to use within an empirical framework. The following section shall define as well as evaluate the methodological approach that will be exercised across this thesis, in order to articulate how the author seeks to broach analysis of IF negotiations within the WTO landscape over the past decade. In short, it shall review common methods existing in the social sciences to guide the approach of this thesis to interviews, analysis of confidential documents, and other sorts of primary sources. It shall also evaluate those methods’ common usage in the constructivist school of IR, with the primary aim of establishing how this work relates to pre-existing literature, and thus how it seeks to contribute new insights towards the greater body of knowledge.

			However, first and foremost it will remind us of the research objectives, as well as the significance of this thesis’ purpose. According to Tashakkori and Creswell (2007), research questions are constituted by the objective of a research project, and in turn “form the methods and the design of the investigation” at hand. Thus, after outlining the objective of this research project, the aim is to design a methodological procedure that will enable answering the research questions. A rigorous methodological design is important for research, as it contributes to strengthening academic rigour, systematicity, objectivity, and credibility within the social sciences (ARADAU & HUYSMANS, 2014).

			On the one hand, the research design shall be composed of an IR conceptual procedure, thereby making coherent use of the relevant essential literature. Meanwhile, the methodology will be based on expert interviews, through previously established questions.

			
					The Guiding Question: Research Objectives and Paradigm

			

			The thesis proposal at hand aims to understand the proactive and dynamic role of Brazilian diplomacy in shaping and modernizing the principal multilateral trade system through, in essence, reform of the World Trade Organization. In 2020, at the dawn of a new decade, on the threshold of a major international system shift due to the US-China struggle for hegemony, WTO member countries seek to redefine the organisation, in a revealingly complex process, which plays into the overall research objectives of this thesis.

			Besides describing the main aspects present in the speeches that currently defend WTO reform and modernization, certain precedents for reform ideas that emerged before the Tokyo and Uruguay Rounds will be briefly explored. In both cases, the US stance was decisive for both the launch and the outcome of those rounds. In the context of the Uruguay Round, in particular, the United States relied on tactics that were considered “aggressive unilateralism” by certain critics at the time, tactics which bear similarities to the stance of the current US administration. In light of these precedents, it is reasonable to expect that WTO reform in the present context is indeed inescapable, either in the form of modernization or refoundation.

			The current WTO crisis fits into the broader picture of worsening US-China competition, of which the so-called “trade war” and technological tensions are the most evident symptoms. Besides US-China competition, there are long-term structural factors that also endanger the multilateral trading system. Firstly, there is the Doha Round impasse, along with the frustrations and distrust stemming from its failure over the past decade. Secondly, there are the negative reactions to the Obama administration’s trade multilateralism, as seen in the negotiations of mega-regional agreements such as the Trans-Pacific Partnership (TPP) and Transatlantic Trade and Investment Partnership (TTIP), with WTO-plus and WTO-extra features. Thirdly, there are several criticisms against what has been perceived as the more legislative character of the Appellate Body of the Dispute Settlement Body, which moves away from its original mandate. Finally, there are the US steel and aluminium tariffs – justified through a national security lens – imposed in 2018, with retaliations from the impacted countries.

			Furthermore, members of the WTO often discuss reform based on the three pillars of the organization. Reform of the jurisdictional pillar essentially deals with the status of the Dispute Settlement Body, and in particular the functioning of the Appellate Body in light of its paralysis in recent years. Calls for transformation of the negotiating pillar have generally emerged from dissatisfaction with global multilateral impasse since the failure of the Doha Round, which has led to the undermining of the single-undertaking principle, the emergence of plurilateral processes, and the revisiting of special and differential treatment. The modernization of the regular monitoring and transparency pillar seeks to preserve a framework of multilateral rules, combined with improvements in specific areas, such as deadlines and financial penalties with notifications.

			Crucially, the WTO is one of the central axes of multilateral action for Brazilian diplomacy, for the simple reason that a universal system of rules and dispute settlement creates favourable conditions in which Brazilian companies and exporters can operate. Contesting agricultural subsidies contributes to the competitiveness of agribusiness, just as legally restraining the use of industrial subsidies was fundamental for Embraer, a Brazilian aircraft company, and negotiating an e-commerce agreement will have implications for the country’s service sector. Brazil’s economic prosperity and international trade liberalization, therefore, depend on the success of WTO reform.

			Overall, recounting the successful tenure of the first Brazilian Director-General of the WTO, as well as the key Brazilian experience on issues such as IF, trade facilitation, and fisheries subsidies, all helps to shed a light on explaining the active position of Brazilian foreign policy in reforming the World Trade Organization.

			The significance of the proposed research, on the Brazilian role in WTO reform, relies on it being based on original research that produces new knowledge, instead of summarising what is already known in a new form. In this spirit, the originality of this research derives from my own perspective as an active agent of the object of study. The thesis also draws arguments from other research work to corroborate its core arguments. Overall, uniqueness is one of the most important criteria for a successful doctoral thesis; my thesis is intended to significantly add to the accumulated knowledge within the IR discipline, in the process offering something new for contemporary studies of the WTO’s rules and processes.

			New elements can emerge from this thesis, such as new interpretations of existing WTO data, providing additional support for current theories, models, or interpretations of international trade, providing new solutions to WTO crises, and analysing phenomena in the international system in new ways.

			Within the scientific study of international relations, the relationship between political practice and theory is systematically put to the test. Human interest in the scholarly study of these topics, amplified with the development of globalisation, seeks to accompany the complex rhythms of transformation inherent to the objects of study. For example, macro scale theories have distinguished themselves by delineating the general boundaries of the playing field; however, they have not been proven sufficiently sophisticated for the depth of knowledge demanded by modernity (SNYDER, 1992).

			As proposed by Kenneth Waltz (1979), the “first level of analysis” is an approach that takes scientific interest on a specific actor, unveiling a myriad of phenomena which are specific to that object of study. Hence, the analytical trajectory guiding the study of Brazilian foreign policy enables a series of variables that extrapolate both the systemic context (“third level”), as well as that of the states (“second level”). Beyond the objective components structuring reality, one must also consider the influence that ideas and concepts themselves impose on political practice, be it the exercise of foreign policy or in the structuring process of contemporary institutions. Once one accepts that politics are not bound by hard scientific law, one can then understand the reasons and consequences of strategies of international insertion.

			The descriptive method, as a fundamental part of the scientific effort developed in this thesis, demands the verification of the qualitative components embodied in the object of our analysis. Thereby, the historical exercise makes reflection possible, most notably in relation to the narrative foundation embedded in the identities of the various actors under observation, as well as their processes of constant transformation. Furthermore, the understanding of concepts and ideas enables one to move beyond the historical process that informs the present, considering that knowledge and information serve as parameters in foreign policy decision-making. Indeed, the analysis may go deeper, and thus reflect distinct interests guiding actors to maximise their gains on the international chessboard, as strategies put into practice by decision-making individuals.

			Consequently, qualitative interviews are crucial to gathering data from sources within the IR context. More often than not, the method of qualitative interviews has almost always revolved around non-expert individuals, who may cause expected reduction in the quality of the data. Interviewing experts provides much-needed credibility (LITTIG, 2009), since they understand the functional importance of accuracy without portraying subjectivity. Obtaining data through qualitative interviews with IR experts serves as the primary gateway to deconstructing and analysing potentially polarizing and inconsistent data. Data collected through qualitative interviews with experts harmoniously expands a given field of knowledge regardless of the sample size (BOGNER, 2018).

			As part of a global community and researchers within international relations, we are bound by the inevitable rules of the epistemic communities (BAKER & EDWARDS, 2012). Conducting research leading to internally unbiased conclusions and discussions in IR may come with an understanding of the role we play – and the attachment we have – to several epistemic communities. Understanding this role ensures that the research and subsequent interviews focus on issues relevant to the questions that need answering (MORAVCSIK, 2014). In following this criterion, it becomes easier to create a rubric through which one determines what evidence is deemed satisfactory and necessary to convey and lend new information to the discipline. The understanding of the epistemic inclusion also aids in moderating the number and type of interviews, the diversity of interviewees and the sample size, all of which are necessary for accurate data extraction. Therefore, the ability to conduct qualitative interviews with experts stems from a desire to understand the structural and social nuances of the conditions at play.

			The paradigm of this research is pragmatism, as it is addressed in a practical IR question. Pragmatism is the “focus on the outcomes of action” (MORGAN, 2013, p. 28). Morgan expands on his research by saying that “whatever theories are useful in a particular context are thereby valid”. Johnson et al (2007) outline that pragmatism contains an epistemological – as well as a logical – justification for mixing approaches and methods.

			Firstly, the epistemology, essentially one’s beliefs about how one might discover knowledge about the world, will be based on data and knowledge gathered from experts in the area. In accordance with Kivunja (2017), an epistemology grounded on authoritative knowledge will be applied. When selecting the experts, the backgrounds of these experts was considered, as was their relationship with the subject matter, in order to ensure a maximum of objectivity. A more detailed consideration of the interviewees will occur in a following section of this overview. Secondly, the ontology, which covers assumptions about the world, is also characterized by pragmatism. Overall, we generally chose the lens that best enables us to answer the research question, according to Sharlene Hesse-Biber (2010, p. 39).

			
					Painting the Picture: Research Methods Design

			

			The research question and hypothesis contain both historical analysis and qualitative elements gathered in interviews, leading next to the question of data collection design on the IF topic. This research project will start with the qualitative data gathered during the empirical research, namely the results of the interviews with experts and academics. Experts in the field will be chosen in accordance with their relevance to answer the research questions, as well as their knowledge on the specific case of Brazil within the IF negotiations at the WTO. Interviews will offer a rich and in-depth perspective that numerical data could not offer.

			For example, the categories of how Brazil might contribute to WTO reform may include positive engagement, negative engagement, or a lack of engagement. The interviews and other qualitative data form “a qualitative core component that directs the theoretical drive” (JOHNSON, 2007), and, combined with the pragmatic stance adopted here, this research aims to generalize the specific case study to judge its potential in applying to most WTO members. The interviews also enhance the analysis to be more comprehensive and inclusive of the broader sociopolitical realities, resources, and needs that define the current context of the WTO.

			In the qualitative area, limitations can concern the interviewee selection: different experts may have different opinions, and thus may guide subsequent research significantly. Proper selection and neutrality shall be confirmed. Furthermore, the interview style is important, as depending on how the interviews are conducted, the outcome may differ. Adhering to ethical principles and establishing a standard protocol will be required, while a good psychometric instrument may be helpful. Most of all, concerns must focus on the quality of the data; results must meet quality prerequisites that shall be established early on.

			To avoid these aforementioned limitations, we shall make a few assumptions about the research. The qualitative data is not predetermined, and open questions are being asked in interviews and case studies. This means that any outcome is possible during the interview, potentially opening the research to unconsidered aspects. As questions are open-ended, the interviewee can guide the discussion, for example, by using illustrative case studies. Therefore, there might be a wide potential of possible outcomes. Finally, following the qualitative data analysis, the findings shall be tested by a specific case-study. This testing will help ensure validity, verifiability, and reliability of the research. For example, given a conclusion from qualitative interviews, has Brazilian diplomacy contributed to WTO reform and the updating of the multilateral trade system?

			Another perspective in the discussed qualitative data design that the research will briefly touch on is the inductive and deductive approach, as well as the gap between empirical research and the theorizing process. Wallace (1971) and Blaikie (2000) illustrate a cycle of inductive and deductive methods and empirical research versus theorizing. In this context, the researcher can start with either theories, hypotheses, observations, or empirical generalizations. Then, depending on the research, deductions, samples, generalisations, or concepts are formed that will feed into the research cycle for subsequent testing or test validation.

			In the case of diplomacy, such a reflexive relationship between scholarly work and professional activity is relatively less common, although increasingly important. Therefore, we shall define our approach to grounded theory as “one that is inductively derived from the study of the phenomenon it represents”, in accordance with Strauss and Corbin’s definition (1990, p. 23). However, this endeavour will certainly not escape from the traditional debate within grounded theory between those faithful to the works of Strauss and Corbin, and those who follow the works of Glaser. For instance, our approach to induction will fall on Glaser’s side of the discussion, as a key process, whereby the scholar-practitioner progresses from gathered data to theory and generalization (GLASER, 1992).

			One instance of inductive insight that is inherent to my professional position as a diplomat within the WTO is a privileged access to confidential data. Without a doubt, diplomatic access can be the purveyor of new insights, thanks to a depth of access. As one of our areas of interest is the IF negotiations within the WTO, and considering that Brazil is a major player in this process, my personal experience as the Mission of Brazil’s diplomat in these negotiations brings several advantages to my other position as the author of this research paper.

			Thus, certain sources utilized in this research will consist of confidential telegrams between the Mission of Brazil to the WTO, the country’s Ministry of Foreign Affairs, and various Brazilian embassies throughout the world. This research project will also make use of internal and private documents relating to the activities of the WTO, as well as its ongoing formal and informal negotiations. For this reason, a significant part of our inductive insights will be the analytical outcome of primary sources.

			Importantly, this joins our approach with that of prominent historians that will serve as influences for this work. For instance, Frank characterises J.B. Duroselle’s approach to the history of international relations as one that privileges the study of diplomats’ and politicians’ viewpoints, in order to understand the behaviour of countries and the composition of their national interests (FRANK, 2003). Thus, the temporal process analysis adopted within our interview and data collection design, elaborated upon in a later section, shall attempt to reconstruct those agents’ point of view on the “diplomatic history” of the object of study.

			Primary sources are defined as everything that relates directly to an event that constitutes evidence of said event. They are opposed to secondary sources, which designate material such as pieces of writing about an event, created after it happened. Access to internal documents – which serve as primary sources – is a crucial aspect of this research and contributes significantly to its originality and overall novelty within the correspondent literature. Toposlki (1999) considers that the main purpose of primary sources for qualitative researchers within the IR discipline is to access what is called “basic information,” or “consensual statements” that are free of interpretation. Thus, as analysed by Thies (2002), one’s approach approximates that of qualitative historical analysis. The purpose of qualitative historical analysis as defined by the latter scholar is to employ primary documents in the objective of theory testing.

			The principal advantage of this method, according to Thies (2002), is to obtain data that is “theory laden” as opposite to “theory determinant”. Theory deterministic facts are found because the scholar has sought to find them. In contrast, theory laden facts are facts that have not been affected by “a priori mental frameworks” inherent to the subjectivity of the researcher. In this important sense, therefore, access to primary documents reinforce research objectivity by avoiding selection bias in the corroboratory data (THIES, 2002).

			Nevertheless, this research will take into consideration Elman’s warning (2001) that one cannot know for certain whether our primary sources exhaust the entire evidentiary potential of the issue at hand. Indeed, it is difficult for any one researcher within the field of international relations to acquire all of the existing necessary evidence to fully corroborate his theories (LEVY, 2001).

			Another example – that will be further discussed later – of privileged access is that some interviewees contributing to this research have asked to be anonymised. Protecting the identity of a researcher’s interlocutors is common practice within the social sciences (BERA, 2004; WILES, 2008). Indeed, a researcher must always strike a balance between allowing the scientific information to be visible and avoiding all kinds of potential harms to the research contributors (BECKER, 1964). Thus, we postulate here that this practice does no harm to the quality of the insights purveyed by the anonymous interviewees. Still, this author takes note that it will be of prime importance during this research that identification of anonymous contributors be made as difficult as possible.

			One obvious cause of such a decision is that interviewees may be representatives of their country, and thus wish to clearly distinguish their personal positions from their countries’ positions on certain topics of interest, through the use of anonymity. Some others are members of an organization, such as the International Trade Centre (ITC), and would rather pronounce the position of their organization than their own personal position.

			Among these, several other factors may explain the choice of anonymity. For example, one might not have been granted authorization by the relevant hierarchical superior. This may or may not be due to the interviewee’s ability to speak the position of their, his/her employing organization or representing country. Analogous to that is the possible personal choice of pronouncing one’s personal experience and convictions rather than to give voice to one’s respective organization.

			Fear could be another explaining factor, although the term could be adjusted to encompass a desire to prevent controversial damage to one’s career or future prospects, as well as the ability to protect one’s national or organizational interests. This interpretation of fear of retaliation can also extend to the academic area, or to the workplace. Finally, we may consider the subject’s confidence to explain their viewpoints freely, given that some of our interviewees may share an equivalent job for different countries (such as our interviewed ambassador) while making opposite choices when it comes to anonymity. Overall, anonymity could be interpreted as an advantageous perspective as it increases freedom of expression without compromising the quality of the interviewee’s input to the topic at hand.

			
					Circumstantial Self: Analysis of Scholarly Reflexivity and Epistemology

			

			As outlined by Mauthner & Doucet (2003), the main purpose of reflexivity from a methodological outlook is to determine how links and insights are “made rather than found” when dealing with data interpretation. Considering that the interpretative phase is of particular importance in this research project, as it is the crossing point of qualitative perspectives according to our method design, reflexivity must be examined here. It is therefore of vital interest to discuss the implications of this dual perspective on the outcome of research from a methodological standpoint – in essence, the perspective of the scholarly diplomat, and the perspective of the grounded scholar.

			The Spanish philosopher José Ortega y Gasset is known for asserting in 1914 that “I am myself and my circumstance”. Similarly, this thesis must accept and consider the intricate relationship at work between its author as a scholar and as a professional. On the one hand, the world of ideas, as well as the academic posture, tends to lead away from human relations and towards objectivity, within the solitude of the office or the computer that demands retraction from the usual passions. On the other hand, diplomatic work leads naturally to social contact, interpersonal relations – fear, beauty, emotions, and passions – that serve the purpose of subjectivity, and therefore potential bias.

			Opponents of subjectivity follow a longstanding tradition within the social sciences. For example, one can mention Max Weber’s influential work on the scholarly vocation (wertfreiheit), which relates to the thinker’s ability to abstract himself from value judgements. More ancient are the works of Auguste Comte, as well as their reinterpretation by Emile Durkheim, on philosophical positivism and the detached practice of scientific inquiry.

			However, this perspective rejects positivism, and even considers it a logical fallacy. Of course, the foundational thinker relevant to this perspective is Michel Foucault, who contributed to modern understandings of power and its relation to knowledge production. Indeed, according to Foucault (1996), in order to fulfil the exigencies of logical positivism, or Weber’s axiological neutrality (RAPHAEL, 1990), one would need to “twist one’s body inwards and look into a mirror, in order to discover therein the unconsciousness of one’s thoughts” (FOUCAULT, 1966). It seems indeed like an impossible task, especially considering that the scholar is a social being that acts and reacts to a social context. Thus, our goal is to practice Wurgaft’s “thinking in public” by correlating observation with theorisation, the subjective with the objective (WURGAFT, 2015).

			Therefore, founded on Foucault’s assertion that knowledge is power, and that it acts on reality just as reality acts upon it, this research will accept subjectivity as a given. It will not attempt to tend towards and manufacture a false objectivity, as can happen within, for example, traditional journalism. This scholarly style contributes to the author’s choice in relying on the constructivist approach to IR and the social sciences. Indeed, one principal aspect of constructivism, as elaborated upon in the relevant subchapter of this thesis, is that it challenges “the positivist conception of the social world” and the knowledge that we produce about it (ZEHFUSS, 2004).

			As outlined in the adoption of qualitative historical analysis methods, we shall work in contemporary as well as historical distance to the object of study. Similarly, the choice to use a mixed methods approach signifies that the theoretical foundation will be interdisciplinary. As described in the theoretical subchapter, such basis includes – and shall not be limited to – the disciplines of international relations, political science (albeit some claim it is comprised within international relations, or vice versa), economics (principally, international political economy), law (where it overlaps, such as economic or international law), history (as an outcome of the historical-descriptive method), etc. As a result, potential synergies between our methods and diverse theoretical bases constitute a non-negligible pillar of this project’s scientific approach.

			After all, as previously established, this research is pragmatic. On the one hand, there is a starting point that is the observation of a phenomenon, namely, WTO members involved in reform discussions. On the other hand, there is a hypothesis that is being put to the test through a case study. The research collects qualitative data and analyses trends, such as the delivery performance, before deriving a framework, or theory, to explain the observed phenomenon. Considering the discussed elements of reflexivity and epistemology, the thesis shall now briefly turn to the impacts of the extraordinary situation of COVID-19, before elaborating on the design of data collection.

			
					Interviewing the Experts: Qualitative Data Collection Design

			

			The research will draw from first-hand interviews and both past and present case studies. These interviews and case studies will then allow a generalization through proposed new conceptual models such as a model for increasing WTO relevance.

			The twenty-five interviewees are relevant experts that can be separated in two groups related to origin. Interviewees were selected in relation to possible access, as established earlier, but also in harmony with George’s (1973) proposal that each source be picked in accordance with their “intentions, interactions and situation”. Thus, the first group consists of Brazilian interviewees. The second group is comprised of international voices. In this section, we will briefly overview the general characteristics when it comes to the questionnaire handed to experts, as well as the scientific profile of the experts themselves, in order to evaluate the relevance of their contribution to the analysed issues.

			A set of seventeen questions were asked in relation to the objectives of this research. They seek to unveil the role of Brazil in the reform of the WTO, as well as the country’s importance in the discussions on investment facilitation. They also aim to analyse the role of the IF plurilateral process in the functioning of the organisation. Questions 1 to 8 were elaborated specifically towards Brazilian interviewees, to explore in depth their national perspective. Questions 9 to 17 were posed towards all interviewees, regardless of their nationality. Table 1, outlined below, lays out the questionnaire that was used for this research.

			Table 1: Questionnaire for expert interviewees 
(interviews conducted on various days throughout 2020)

			
				
					
					
					
				
				
					
							
							
							Nº.

						
							
							Question

						
					

				
				
					
							
							Questions for Brazilian interviewees (1-8)

						
							
							1

						
							
							In what ways have Brazil’s role and objectives in the WTO evolved over the past 20 years? In what ways have they remained the same?

						
					

					
							
							2

						
							
							To what extent – if any – do these changes reflect evolving domestic structural changes, pressures, and interests?

						
					

					
							
							3

						
							
							To what extent does Brazil’s evolving role in the WTO reflect changes in the broader world trading system?

						
					

					
							
							4

						
							
							What spurred Brazil’s decision to begin actively negotiating bilateral “investment facilitation” agreements in recent years?

						
					

					
							
							5

						
							
							How would you explain Brazil’s lead role in conceiving, launching, and actively engaging in investment facilitation negotiations in the WTO after 2016?

						
					

					
							
							6

						
							
							Why do you think Brazil has embraced the idea of multilateralizing its investment facilitation model?

						
					

					
							
							7

						
							
							How do you think the IF negotiations could change the future of the WTO?

						
					

					
							
							8

						
							
							How might Brazil’s role in investment facilitation negotiations help to reshape the WTO?

						
					

					
							
							Questions for all interviewees (9-17)

						
							
							9

						
							
							How does investment facilitation differ conceptually from more traditional approaches to investment rulemaking?

						
					

					
							
							10

						
							
							To what extent did the investment facilitation discussion model in the WTO – i.e., an open plurilateral approach – encourage progress and momentum?

						
					

					
							
							11

						
							
							How has the investment facilitation model (including the informal dialogue process, the Abuja High-Level Forum, the MC11 Joint Ministerial Statement, and the structured discussion approach) impacted and shaped other so-called Joint Initiatives, such as e-commerce, domestic service regulation, and MSMEs?

						
					

					
							
							12

						
							
							Why does investment facilitation seem to have more appeal and traction in the WTO than previous efforts to start multilateral investment discussions such as, for example, the failed efforts to launch investment negotiations as part of the Doha Round?

						
					

					
							
							13

						
							
							Why were developing countries – rather than developed countries – the initial proponents and drivers of investment facilitation negotiations in the WTO?

						
					

					
							
							14

						
							
							What appears to be China’s interest in seeking an IF agreement in the WTO?

						
					

					
							
							15

						
							
							To what extent has (or will) the investment facilitation initiative helped to reshape or reform the WTO?

						
					

					
							
							16

						
							
							What are some of the main obstacles to reaching an investment facilitation agreement in the WTO?

						
					

					
							
							17

						
							
							What are the prospects for WTO reform – and the main challenges it faces?

						
					

				
			

			The essence of our approach with the interviewing process (which serves as the qualitative data collection process) can be defined here as a “temporal process analysis.” As outlined by Castro (2010), a temporal process analysis is an interview protocol composed of a “temporally ordered series of open-ended focus questions that examine the natural sequence of unfolding of events”. This is especially relevant for the first category of interviewees, whereby the researcher attempts to reconstruct through questioning their impression of a historical process.

			The interviews will be transcribed and stored, before being used throughout the analysis as a source for qualitative insights, with findings classified in several categories. In this interpretative process of the collected qualitative data, there will be two main forces driving the analysis: contextualization and recontextualization.

			Contextualization, as defined by Gelo (2008), serves to “give a meaning to the obtained results with reference to the specific and particular context of the study”, our context here being the investment facilitation negotiations at the WTO, as well as the organization’s ongoing reformation process. In our case, the qualitative insights enable contextualization.

			Recontextualization, on the other hand, consists of a consideration of the interviewee’s profile in relation to the factual outcome of the data integration (that is, after the quantifying process of the qualitative insights, or contextualization). The objective of recontextualization, as defined by Castro (2010) to discuss field experts, is “to select indicated quotes to generate stories that give voice to the very people who stated them”. Thus, our objective analysis, which is factual and theoretical by design, will be supported by the subjective insights of our interviewees.

			Beyond their nationalities, many interviewees distinguish themselves by their area of expertise, as well as by their membership of an organisation. As outlined in Table 2, out of the 25 experts that were interviewed, nearly half of them – 14, to be precise – directly operate in WTO diplomacy, and five among them are the top WTO representatives of their respective country of origin. As for the rest, they constitute a mix between high-level technical personnel from the WTO or other specialised organisations such as the OECD, and other noted scholars and academics.

			Table 2: Profile of each expert interviewee

			
				
					
					
					
					
				
				
					
							
							Name

						
							
							Nationality

						
							
							Gender

						
							
							Occupation or organisation

						
					

				
				
					
							
							Alexandre Parola

						
							
							Brazilian

						
							
							Man

						
							
							Permanent Representative of Brazil to the WTO

						
					

					
							
							Bertha Gadelha

						
							
							Brazilian

						
							
							Woman

						
							
							Investment Partnerships Program

						
					

					
							
							Celso Pereira

						
							
							Brazilian

						
							
							Man

						
							
							Brazil’s Ministry of Foreign Affairs

						
					

					
							
							Felipe Hess

						
							
							Brazilian

						
							
							Man

						
							
							Brazil’s Ministry of Foreign Affairs

						
					

					
							
							Hanna T. Welgacz

						
							
							Brazilian

						
							
							Woman

						
							
							Investments Analyst at APEX-Brazil

						
					

					
							
							Henrique C. Moraes

						
							
							Brazilian

						
							
							Man

						
							
							Brazil’s Ministry of Foreign Affairs

						
					

					
							
							José Alfredo G. Lima

						
							
							Brazilian

						
							
							Man

						
							
							Brazil’s Ministry of Foreign Affairs

						
					

					
							
							Paulo Elias

						
							
							Brazilian

						
							
							Man

						
							
							Brazil’s Ministry of Foreign Affairs

						
					

					
							
							Pedro Mendonça Cavalcante

						
							
							Brazilian

						
							
							Man

						
							
							Brazil’s Ministry of Foreign Affairs

						
					

					
							
							Renato Rezende

						
							
							Brazilian

						
							
							Man

						
							
							Brazil’s Ministry of the Economy

						
					

					
							
							Samo Gonçalves

						
							
							Brazilian

						
							
							Man

						
							
							Brazil’s Ministry of Foreign Affairs

						
					

					
							
							Tatiana L. Prazeres

						
							
							Brazilian

						
							
							Woman

						
							
							Senior Advisor to the WTO Director-General

						
					

					
							
							Thaís Mesquita

						
							
							Brazilian

						
							
							Woman

						
							
							Brazil’s Ministry of Foreign Affairs

						
					

					
							
							Vera Thorstensen

						
							
							Brazilian

						
							
							Woman

						
							
							FGV University

						
					

					
							
							Ana Novik

						
							
							Chilean

						
							
							Woman

						
							
							Head of Investment Division at the OECD

						
					

					
							
							Juan Carlos Gonzalez

						
							
							Colombian

						
							
							Man

						
							
							Permanent Representative of Colombia to the WTO

						
					

					
							
							Manuel Teehankee

						
							
							Filipino

						
							
							Man

						
							
							Permanent Representative of the Philippines to the WTO

						
					

					
							
							Karl P. Sauvant

						
							
							German

						
							
							Man

						
							
							Columbia University

						
					

					
							
							Dacio Castillo

						
							
							Honduran

						
							
							Man

						
							
							Permanent Representative of Honduras to the WTO

						
					

					
							
							Carlo Pettinato

						
							
							Italian

						
							
							Man

						
							
							Mission of the European Union

						
					

					
							
							Ambassador from a developing country

						
							
							
							
							Permanent Representative of N/A to the WTO

						
					

					
							
							Experts from ITC

						
							
							
							
							Experts at the International Trade Center

						
					

					
							
							WTO staff member

						
							
							Peruvian

						
							
							Woman

						
							
							Legal Affairs Officer, Division of Trade in Services and Investment, at the WTO

						
					

					
							
							Willy Alfaro

						
							
							Peruvian

						
							
							Man

						
							
							Economist, Director of Trade Policies Review Division at the WTO.

						
					

					
							
							Gabrielle Marceau

						
							
							Swiss

						
							
							Woman

						
							
							University of Geneva, and WTO

						
					

				
			

			Human ethics clearance will be mandatory within the interview design, in accordance with traditional requirements within social sciences. Interviews with experts will be conducted in various geographic locations, especially in Geneva and Brasília. Furthermore, specialized conferences at the WTO – or teleconferences on relevant matters – offer similar possibilities of qualitative data gathering.

			The core value of the interview-based qualitative data will derive from the text itself, as well as the information it conveys, rather than the style or the enunciation of the interviewees. In other words, the qualitative data that interests us should contain content that is relevant to the research question. Guérin-Pace (1997) outlines the basic underlying principles found in strong interview analysis. We will analyse the content instead of the form, which is a more common and accepted process of interview analysis according to Lebart (1995), with the added advantage of the researcher avoiding introducing biases – or other subjective consequences of formal analysis – into the interpretation.

			Importantly, one may note the specific impact of the outbreak of the COVID-19 pandemic, which occurred during the data-gathering process of this research. For this reason, some interviews were conducted remotely, to guarantee the health of both the interviewee and the interviewer. It is difficult to determine whether these procedures have degraded the quality of the gathered data, as it is common in qualitative research to take note of body language or other physical reactions on the part of the interviewees, as part of the data gathering process. These aspects are lost in remote interviews, and less visible during video conferences. However, it is defended here that the COVID-19 pandemic did not have a negative impact on the quality of the gathered data.

			Interestingly, in this experience, the pandemic context has actually contributed to the efficiency of the research. Strict lockdown measures implemented across the globe allowed for more flexible access to the expert themselves, all the while giving them more time and availability to answer the questions. In any case, the underlying impacts of lockdown measures on the production of scientific knowledge within the social sciences certainly appears as a promising field for future scholarly inquiry.

			Methodological Preparation: Concluding Remarks

			So this ability to build something new, in terms of the process, is also something that is worth highlighting. I think that Brazil contributed to opening this path, a path that was neither evident nor pre-defined.

			(Tatiana Prazeres, 2020)

			This chapter reviewed and critically assessed a wide diversity of theoretical strands within the IR discipline, as well as their relationship with other social sciences. In parallel, the pragmatic approach to these theories is addressed in detail, both epistemologically, through the adoption of the constructivist approach, and ontologically, through the establishment of an interpretative research design and a study of reflexivity. Overall, these tools shall prove essential to demonstrate the leading role of Brazil within the current IF negotiations at the WTO.

			Based on the constructivist paradigm of international relations, the theoretical review argued that it is better suited than other theories to describe and analyse the ongoing IF negotiations within the WTO. Indeed, constructivism calls into question the very structure of modernity, from the immutability of global power relationships to its definition of national self-interest, as inexorable will-to-power. Constructivism also re-examines these same structures under a procedural lens. Through this lens, power relationships are the outcomes of actual practices and processes, and self-interest is constantly redefined by decision-makers, politicians, diplomats, civil society, etc., as well as what Pierre Renouvin called the “deep forces” that embody the engine of the “great movements of society” – culture, identity, norms and rules.

			Crucially, due to adoption of the constructivist point of view, as well as the diverse theoretical background, this chapter adopted the necessary tools to delve into such intersubjectivity, in order to better understand it from the perspective of the individuals – diplomats, academics, politicians – that compose and shape daily the negotiating process of IF, as well as the WTO as an organisation. Moreover, to the degree that these very professionals think and act in accordance with their own various theories and interests, constructivism allows us to take those into consideration as a constitutive factor in the social and scientific construction of reality. Thus, one of the objectives is to profoundly understand, and therefore incorporate into the analysis, the subjective reality of actors – diplomats, strategists, decision-makers – which constitute the makers of historical change according to Jean-Baptiste Duroselle.

			For example, important insights of variable geometry theories for a successful agreement on investment facilitation at the WTO have been presented in the chapter. Indeed, as the thesis shall explore in detail later, the position of India or other highly complex federative member countries has demanded special provisions for the implementation of the single focal point across all levels of governance, a Brazilian proposition raised at the FIFD workshop. Similarly, the valuable contribution of cooperative models of negotiation has been highlighted, as opposed to bargaining models. Thanks to its agreed-upon exclusive focus on facilitation, and not protection, current investment negotiations at the WTO cooperative draw significantly on such theoretical perspectives. Thus, to understand those ideas, thereby taking them into consideration, constitutes a fundamental component of our constructivist approach to the analysis.

			Similarly, the historical developments that led to the emergence of the two principal schools of thought within IR throughout the 20th century – realism and liberalism – are presented in detail. Such historical developments are well known – the world wars, the Cold War – and thus can attest to the prominence of these schools in our discipline. Moreover, the literature indicates reasons to believe that new, more recent historical developments – such as the end of the Soviet Union and the rise of China – have exposed shortcomings in the realist and liberal schools of thought. Constructivism, then, aims to occupy this promising space for research. Nevertheless, we have also adopted the notion that the constructivist perspective does not seek to exclude realist or liberal thought completely. On the contrary, the goal is to incorporate both into the constructivist perspective as an inexorable component of diplomats’ and other decision-makers’ subjectivity and approach to the IF negotiations at the WTO.

			Ultimately, investment facilitation, as we have noted, also works in such a manner: it aims to establish win-win relationships through regulatory synchronization in such a way that the welfare gain for its participants reward their cooperation. Thus, qualitative research seems well placed to observe such complex phenomena, and to capture for analysis this holistic residual stemming from plurilateral cooperation within the WTO.

			When she wrote about Plato’s force of persuasion, Hannah Arendt remarked that the thinker’s influence stemmed partly from his ability to meld practice with truth, thereby joining the “common character of the world” with the “subjectivity” that interprets it and defines it (ARENDT & COLLIN, 1986). Thus, in an exercise in reflexivity, this chapter has explored the overlapping ontological boundaries of my postures as both scholar and diplomat. Furthermore, without dismissing it as an obstacle to positive science, the theoretical analysis has emphasised its potential as a contributor to greater understanding of an environment – diplomacy, as well as the WTO – that is characterised by intersubjectivity and interpersonal exchange.

			In addition, this section has outlined the project’s data collection design. Specifically, it seeks to obtain qualitative insights from experts in the field, both Brazilian and else, through the means of 24 interviews. Furthermore, privileged access to confidential documents from the WTO and the Mission of Brazil will provide us with a novel understanding, as well as a primary means to interpret the information that we shall obtain through other means.

			Ultimately, the interpretative phase shall enable the emergence of new insights that are inherent to the complex arrangement of interests that constitute the WTO at the start of this new decade. In the following chapters, one of the main objectives is to follow this theoretical arrangement, with the final objective of demonstrating Brazil’s predominant position across the WTO chessboard with regards to investment facilitation talks, and how this position feeds into its agency within the greater conversation of WTO reform.

		

	
		
			
					The Need For Modernization: History and Landscape of the WTO

			

			Introduction

			The debates and negotiation of the investment agreement need to be seen within the larger context of the organization’s reform movement.

			(Thaís Mesquita, 2020)

			The goal of this chapter is to understand the history and reform needs of investment facilitation discussions. Every debate of the IF Agreement, in effect, represents shifts in the worldview that has driven the international trade system in the past. Part of the thesis’s major argument is that the adoption of a plurilateral negotiating model, which does not need an agreement among all WTO members, indicates an evolution or rupture of the multilateral paradigm. To this effect, this chapter takes a historical approach to trade and investment between countries and analyses how the WTO has been framed in this context.

			This chapter places its analysis on IF negotiations in the context of global value chains. It argues that contemporary great value chains indicate a co-dependent relationship between investments, world trade, and economic expansion. Insertion into said chains allows local production according to the level of international efficiency, as well as infrastructure investments that facilitate the flow of products in the world market. Thus, the discussion of investment facilitation at the WTO could enhance investments between member countries, overcoming the idea of bilateral agreements.

			The research then examines the present WTO reformation process in full, taking this historical context into account. While placing the process into political and economic context, it then delves into how the crisis impacts each of the organization’s three primary pillars: the Dispute Settlement Pillar, the Monitoring and Transparency Pillar, and the Negotiation Pillar, the latter of which is regarded the most important. In this sense, the chapter presents a historical perspective on the evolution of the WTO, as well as comments on the main issues in which changes are necessary to reduce the difficulties that the organization has encountered in recent times.

			The chapter is structured in a logical and flowing manner. Section 3.2 analyses emerging global value chains and their trade-investment nexus. Section 3.3 comments on the relationship between investments and trade in business practice. Section 3.4 analyses the concept of WTO reform and is divided into five subsections, which cover historical perspectives and WTO reform, the Dispute Settlement Pillar, the Monitoring and Transparency Pillar, the Negotiation Pillar, and Joint Statement Initiatives and the way in which they reinvigorate the Negotiation Pillar. Section 3.5 focuses on challenges, opportunities, and prospects for the WTO. Section 3.6 summarizes key concluding remarks.

			Worldwide Production: The Emergence of GVCs

			There is a growing awareness among WTO members of trade and investment being intrinsically linked to each other, especially in the context of highly diversified global value chains.

			(Carlo Pettinato, 2020)

			In order to kickstart the landscape view of international trade presented by this chapter, this section will provide an overview of the global value chains which integrate trade and investment and make the IF negotiations led by Brazil a relevant WTO matter. According to Porter (1985), a value chain consists of a series of economic activities that bring products from their conception to their end-use stage, including all relevant phases such as production and distribution. In turn, a global value chain (GVC) is a value chain whose activities are conducted by different firms in various geographical locations (FREDERICK, 2016). In this sense, Buckley and Strange (2015) pointed out that market liberalization, financial deregulation, and proliferation of trading arrangements, along with several technological advancements related to information technology (IT) and transportation, has, since 1985, shifted the global distribution of economic activity from advanced to emerging economies.

			Such changes had a huge impact on GVCs, whose hodiern activities occur worldwide and with the participation of various actors, such as multinational enterprises (MNE), which are considered central due to their extensive and various activities in several countries (CADESTIN, 2018). Current GVCs are also much more dynamic than historical ones, since modern companies tend to reallocate their resources from less promising to more auspicious activities very efficiently, despite some structural rigidities (HAMEL, 2006), a pattern which leads to significant, constant changes in the architecture of those arrangements.

			The emergence of GVCs allows policymakers to design new developing strategies for countries. In comparison to import substitution policies, whose intent is to foster domestic production in more stages of a given value chain, GVC positioning strategies tend to justify the use of trade and investments to induce development in the areas the country has comparative advantages. Implementing such a plan requires a profound, economic analysis, focused on relevant fields of activity in a country and considering factors such as capital availability, capacity building, inter-firm relationships, energy sources, regulatory environment, ease of doing businesses, sectorial particularities, taxation, energy sources, physical distance to providers, and the existence of infrastructures. By doing so, countries may assess bottlenecks and leverage points to assist targeted industries.

			According to Frederick (2016), GVC research suggests two steps for those studies. The first is GVC mapping, intended to identify the locations and activities of stakeholders involved. The second is the value chain analysis, which endeavours to distinguish dynamic variables influencing the geography and competitiveness of related products, such as inter-firm relations, governance, and institutions. Frederick (2016) emphasizes that following both steps is crucial to identifying opportunities for development and considering possible interventions.

			Notwithstanding, there are some constraints that countries need to consider. For instance, if the GVC analysis focuses too much on smaller-scale subtleties, it may lose the essential, broader strategic view capable of capturing the interrelationship between operations in each GVC stage (BEERS, 2020). Possible social outcomes can also be noteworthy, such as those related to job creation or loss in different sectors and the impacts on income disparities within different population groups and geographical regions.

			Despite this, the potential gains of the GVC approach serve as a compelling stimulus for countries to design adequate policies and regulations to facilitate trade and investments in critical areas. In this regard, the Trade Facilitation Agreement (TFA), signed in 2013 by WTO members to simplify and modernize their foreign trade procedures, is to be celebrated, in particular as it aims to simplify documentation requirements, expedite clearance procedures at customs, and raise transparency (WTO, 2013).

			More recently, fast-changing methods have incorporated innovations such as big data and analytics (BDA), additive manufacturing, autonomous robots, horizontal and vertical system integration, the internet of things (IoT), simulation, cybersecurity, the cloud, and augmented reality (RÜBMANN, 2015). From an investment policymaking perspective, it is essential to consider all these innovations, their possible impacts on GVCs, and potential opportunities that may emerge from such changes. In the modern global economy and its swift data flows, the measurement of all risks and development possibilities is imperative in designing strategies accordingly. As some of these innovations affect the spread of GVCs, countries are becoming more aware of the importance of creating better conditions for inward investment flows, to counteract any tendency for GVCs to move outside their borders.

			Capital and Production: The Relationship Between Trade and Investment

			Trade and investment are increasingly two sides of the same currency…

			(Samo Gonçalves, 2020)

			Drawing upon the GVC analysis presented in the previous section, this section will specifically look at the commercial components of investment that make Brazil’s WTO actions on investment facilitation worth examining. As indicated previously, trade and investment are areas that cannot appear separately in high-quality business and governmental evaluations, as if they were part of different systems. The consequences emanating from investment analysis will impact trade and vice versa. Hence decision-making processes in competitive enterprises should consider all pertinent aspects before contemplating any potential measure, and the same applies to countries seeking to improve their regulations for a more favourable trade and investment climate. As Carlos (2020) emphasizes in his interview:

			IF is focused on practical measures to facilitate investment. It does not deal with market access or investment protection, which have been more contentious issues in the past. If a country facilitates the kind of investment that it wants to attract, it is serving its own interests. Therefore, multilateral cooperation and agreements to facilitate investment should be a positive agenda in the rulemaking context.

			In this regard, the recent signature of the TFA at the WTO was extremely beneficial to promote increased trade within the organization’s membership, and more foreign direct investment intended, among others, to spur the establishment and expansion of GVCs.

			However, it is generally not enough to implement new regulations concerning only trade facilitation, because a country that intends to be truly competitive at foreign trade will also need to make the most of its competitiveness in some desirable economic activity areas. The expected signature of the WTO Agreement on Investment Facilitation for Development may thus contribute enormously by promoting a more transparent, predictable, and adequate regulatory environment for international investments, helping FDI flow to countries that need it.

			One cannot forget that infrastructure investments are essential in providing cross-country transportation cost reductions, faster deliveries, and increased efficiency within GVCs. Azevêdo (2017) emphasized that the consideration of both trade and investments may be valuable for developing countries to boost productive diversification and value in exported products, decreasing dependency on raw material exports.

			Substantial profits in the global game of trade and investments may also benefit from sectorial and GVC analysis. Such an analysis would likely conclude that there is a need for adopting practical measures, which might vary immensely. A possible approach would be to expand production capacity in each sector by fostering economies of scale.

			Another possibility might focus on adopting new methodological innovations, such as BDA, IoT, robotics, and additive manufacturing, which may impact the geographic shape of GVCs. While some of these technologies tend to increase the geographical span of GVCs, helping to attract more industries to developing nations, others tend to do quite the opposite. For instance, the BDA might help companies recognize new opportunities abroad, pointing to optimal production and dissemination of activities worldwide (STRANGE & ZUCCHELLA, 2017). In the same way, the IoT could diminish transaction costs and further instigate the international specialization of production (STRANGE & ZUCCHELLA, 2017). Robotics, on the other hand, might lead to labour cost savings and competitiveness for the nations that decide to embrace the technology (ZINSER, ROSE & SIRKIN, 2015). Finally, additive manufacturing may incite the development of smaller GVCs closer to end-users in some sectors, such as machinery, while other areas such as primary metals production may remain unchanged.

			Therefore, it becomes increasingly essential for countries, especially developing ones, to address the regulation of both investments and trade in a coherent way that takes advantage of all available opportunities for their development plans. Such a scenario makes the discussions on developmental IF at the WTO increasingly relevant in the effort to establish a better, more predictable, and transparent international investment regulatory framework. The signature of such an agreement at the WTO will undoubtedly assure companies that there will be some international investment rules and disciplines applicable worldwide, avoiding inconsistency and unpredictability, and helping investment and trade to flow across the borders more coherently with countries’ comparative advantages. In line with this argument, Pettinato (2020) says:

			The model of a plurilateral approach allowed the initiative to be launched at MC11 and to subsequently establish a successful work process in the WTO without the need for a consensus among members. The fact that the work on IF has seen significant progress since MC11 is also due to the inclusive nature of this initiative, allowing all members to keep track, join and contribute at their will without being rushed or side-lined in the process.

			A Crumbling Organization: Context and Reform of the WTO

			What will reshape and relaunch, or reform, the WTO is the moment when the United States and China reach an understanding between the two about who can do what and how.

			(Felipe Hees, 2020)

			Despite the maturity of the WTO, there is an increased number of discussions related to the necessity to modify parts of its structure to improve its functioning. This subchapter addresses the main points that demonstrate the need for WTO reforms and connects them to how IF talks have gained relevance in this context.

			Since 2017, “reform” has become a standing term not only in high-level WTO officials’ lexicon, but also in the rhetoric of member country representatives (ARAÚJO, 2019; AZEVÊDO, 2017, 2020c; G20, 2018, 2019; LIGHTHIZER, 2017; WTO, 2019b, 2020g). The international scenario presents a range of issues that are added to challenges within the structure of the WTO, such as the geopolitical and geoeconomic balance of power within the WTO, Chinese economic model, development, and the single-undertaking negotiating principle and consensus decision-making procedure (ADLUNG & MAMDOUH, 2018; BARU, 2014; CAPORAL, 2019; HOEKMAN, 2020; LAMY, 2012; LIGHTHIZER, 2017; MELÉNDEZ-ORTIZ, 2011; SHEA, 2019; WALLERSTEIN, 2016; WORLD TRADE ORGANIZATION, 2013).

			Since the establishment of the WTO, the poles of power have shifted, in reflection of a status transition among states. In that matter, Chinese ascension has propelled developing states to acquire more prominence within the international system (JOSEPH NYE, 2011). In turn, Mearsheimer (2019) argues that the Chinese emergence also promoted the deconstruction of the liberal international order from unipolar to multipolar, with the “embedded liberalism” seen since the 1940s being replaced by a new order.

			Within the WTO, the power transition process has been characterized by a centrality acquired by developing countries in negotiations, rendering consensus more difficult to reach due to the manifold set of interests. This posed quite a challenge for the single-undertaking negotiating principle and the consensual decision-making required by Article IX:1 of the Marrakesh Agreement. Hufbauer (2018) sustains that the WTO’s rulemaking pillar is almost completely dead, which can be partially attributed to the involvement of more countries and the consensus model present in negotiations (SCHOTT & WATAL, 2000).

			The modern geopolitical and geoeconomic order is marked by Chinese economic ascension and a parallel US foreign policy in reaction to China’s new power. The “America First” doctrine promoted by the Donald Trump administration saw the USA become more prone to protectionism, which entailed not only a pressure-oriented, unilateral trade policy, but also a disengagement or withdrawal from the multilateral trading system (ELLIOTT, 2020; HELMORE, 2018; HOEKMAN, 2020; JACOBSON, 2019; PACKARD, 2020).

			In the context of the WTO, Mearsheimer (2019) argues that China was rather engaged until Trump’s presidency, implying that somehow the multilateral trading system would induce changes in the Chinese economic model – in the direction of a more open, market-oriented economy – despite the organization’s crisis. China’s status is a key issue to be analysed because, rather than changing its economic model and embracing capitalism, it has instead maintained the traditional state interventionism that has marked its export-oriented economy. The country does not “play by the book” and only complies with WTO norms when it is convenient to do so, ignoring them when they hinder the promotion of its interests. Certainly, this behaviour represents a structural shock for the WTO, which has not managed to accommodate it. Lastly, several cases in the dispute settlement pillar have China as a respondent concern precisely due to these non-market economy practices and the impossibility to ensure their compliance with WTO rules (SHEA, 2019). This situation is aggravated by the gridlock currently seen at the Appellate Body (AB).

			The US reaction to the change in power poles and Chinese particularities has been observed both inside and outside the WTO, namely in a trade war that is, at the same time, cause and consequence of the crisis within the organization. On one hand, the trade war is waged against China itself; on the other, war is the unilateral way the USA has been adopting to pressure China into more fair and free trade, and the WTO into reform. This moment could be seen as a distinctive opportunity to erect the new foundations of a reformed WTO, given that crisis can result in political support for institutional reform and revitalization (BREWSTER, 2019).

			The US-China trade war has developed mostly at the margins of the WTO, even if it has also fuelled unilateral US pressure within the three pillars of the organization. The USA’s unilateral pressure through tariffs has been brought to the attention of the Dispute Settlement Body (DSB) either by impacted parties such as China, Turkey, South Korea, and the EU, or by the USA, who counterattacked all opponents to the new trade policy under the Trump Doctrine.

			Though the so-called “Phase 1” agreement to rein in the US-China trade war was seen as a positive harbinger early in 2020, the difficulties in implementation and advancing to “Phase 2” negotiations cannot be ignored (LIGHTHIZER, 2020). The COVID-19 pandemic has sparked new tensions between the two main economic powers, which risks spilling over to the trade relationship. Without a doubt, there are no shortage of dubious omens regarding the future of the trade war.

			In addition, a concern raised by several analysts contends that perhaps the USA and China are locked in a dispute that will inevitably lead them to confrontation, as in a case of Thucydides’ Trap. Some also argue that they could be locked in a Kindleberger Trap (ALLISON, 2017; NYE, 2017; NYE & GOLDSMITH, 2011), so it is clear that prospects are mixed, and there is no definite conclusion as of yet, although unfolding events seem to have intensified the losses in US leadership capacity without China necessarily being able to assume them.

			Pundits have been excessively focused on the bilateral causes of the trade war, warning that the probable outcome would be the demise of the rules-based international trade system. Nevertheless, such analysis neglects the surreptitious causes of the conflict related to the shortcomings of the WTO and are, consequently, incapable of seeing it as an opportunity to push for the reform of the organization and the overhauling of capitalism.

			Another aspect that cannot be ignored when examining the trade war, the WTO, and the future of international trade is that the US-China trade balance in goods plummeted from 2018 to 2019, with trade in both directions falling (UNITED STATES CENSUS BUREAU, 2020), which means that both countries faced a loss in welfare. Even before the arrival of the pandemic, analysts have already seen harbingers of a 0.5% plunge in global growth in 2020 (AZEVÊDO & GRAÇA LIMA, 2020; KAPUSTINA, 2020), mostly due to the complications in the US-China relationship.

			With sole regard to the national reality of the US, pundits and analysts have been pointing out since 2018 that the American economy would suffer with this trade policy, given that it would have negative impacts on the country’s foreign exchange (BOWN & IRWIN, 2018) and importers, either producers or simple shoppers, who would face an increase in their expenses due to the rise on import duties. There has also been a concern about possible international retaliation against American exporters – ranchers and producers – who have already been harmed by the trade policy (KEYNES & BOWN, 2018). Their worry has materialized, and though the negative effects have been mitigated recently, it is noteworthy that a nationwide campaign against tariffs was created to call for the end of the trade policy that has been “hurting American families and communities” according to websites such as Tariffs Hurt the Heartland, in which a real-time calculator was set up to show how much money the trade war has cost so far (TARIFFS HURT THE HEARTLAND, 2020). The amount calculated considers not only agriculture but also manufacturing, consumers, and technology domains.

			These consequences notwithstanding, pundits like Carvalho (2019) identify certain emerging countries that could benefit from the trade war, given they may have more opportunities to supply American and Chinese demand for their products. This would be the case at least in the short term and until the Phase 1 deal is implemented, as the US has committed itself to postpone new tariffs should China agree to buy more goods (CHINA BRIEFING, 2020; FINANCIAL TIMES, 2020; REUTERS, 2020; UNITED STATES TRADE REPRESENTATIVE, 2020a).

			Nevertheless, the fact is that the trade war could be seen as partially due to the lack of meaningful results in multilateral negotiations within the WTO, given that most of President Trump’s accusations resulted from the fact that China was not part of the Organization when the rules were made; in fact, it was not even an economic power at the time, which means that the rules were not designed or suited to curb China’s allegedly unfair trade practices.

			Moreover, creating updated rules on these issues has been difficult due to the single-undertaking principle. The transparency deficit further thwarts negotiations, because information is imperative to any of the themes on the agenda like fishery subsidies or e-commerce. Furthermore, Hufbauer (2018) argues that the absence of new multilateral agreements has driven members to seek to obtain through the DSB, particularly the decisions of the Appellate Body, what they have not achieved through negotiation. In short, the US-China trade war is not a simple competition over trade balance, jobs, or geoeconomic and geopolitical interests; it stems from not only from the WTO’s inherent flaws, as well as the processes in play in the international system. This has hindered the WTO’s ability to properly fulfil its obligations to negotiate more modern agreements, monitor compliance to trade rules, and settle disputes.

			In parallel to China’s rise in vitality, developing countries have become power poles – either standing alone or in groupings like the G20 – exclusively dedicated to agriculture negotiations within the WTO (G20A). However, power and negotiation balances established in the multilateral trading system were based on the hard divide between developing and developed nations, and consequently the negotiation of Doha Round agreements became difficult, as exemplified by the failure of the Round in the late 2000s.

			Where the multilateral trading system has failed to deliver results, regional economic integration has thrived, with multilateralism itself being challenged by the consequences. The WTO has therefore faced three new realities as of late, including the reestablishment of its erstwhile position within the trading system, the need to accept that variable geometry would predominate, and the calls for opening its dispute settlement body for bilateral and regional trade agreements (HUFBAUER & CIMINO-ISAACS, 2015).

			The third issue relates to the question of development and the future application of the Special and Differential Treatment (S&DT) provisions (HOEKMAN, 2020). Development and S&DT are not synonyms; the latter is one aspect of the status of a developing nation or least developed country (LDC), generally based on the former. Most of the developing countries, particularly China and India, reject discussing any changes in the already-agreed flexibilities, while the USA is the main proponent of redebating the topic to restrict the treatment to only include least developed countries, pressuring for the end of self-declaration of the developing status and a criteria-based entitlement, similar to the G20. Countries seeking to access the OECD would not be entitled to S&DT status (POLITI, 2019; SHEA, 2020B, 2020A; TRUMP, 2019), for example.

			The principles that guided the WTO’s establishment were open trade, market-oriented economic policies, and free trade as a driving force for economic growth (the latter of which implies generating revenue and employment, as well as fostering development). The underlying understanding of the present reform effort is that these principles may be recovered. Moreover, several developed and developing countries sustain that with the end of the Doha Round, the historically strict cleavage between developed and developing nations is no longer realistic.

			A compelling argument has emerged in recent years, one that recognizes the WTO’s multifaceted crisis as a by-product of the anomie in the legislation-negotiating pillar. Since the Doha Round, negotiations have reached an impasse, remaining practically stalled with only marginal advancements like those reached in the Ministerial Conferences in Bali (2013) – about trade facilitation – and in Nairobi (2015) – about ending agricultural export subsidies – or the 2017 Amendment Protocol to the Declaration on the TRIPS Agreement and Public Health (2001).

			The USA has argued for national security exceptions to import tariffs, which has led not only to countermeasures from other members like the EU and China, but also requests for panels to challenge Washington’s decision. These calls have argued that, under Article XIX of the GATT and Articles 11(b) and 12 of the Agreement on Safeguards, the USA cannot impose such tariffs. In turn, the USA has requested panels concerning the imposition by some members (like Canada, China, and Mexico) of increased duties concerning certain products originating from the USA (WTO, 2018).

			Given the single-undertaking negotiating principle, each item being discussed cannot be agreed upon separately, but rather is part of a whole and indivisible package under negotiation (WTO, 2020f). Therefore, if one theme being discussed cannot be approved, nothing comprised in the package will be – “nothing is agreed until everything is agreed” (HOEKMAN, 2016). The consensus decision-making procedure provided by Article IX:1 of the Marrakesh Agreement, when coupled with this negotiating principle, notably resulted in the failure of the Doha Round (HOEKMAN, 2020). This sense of consensus is also an issue within the appointment of new AB members, because elections cannot be held nor be successful in appointing a member, even if they were held, given that there is no possible consensus, as the unilateral American blocking of the elections showcase. Indeed, while both are structuring elements of the WTO and stem from an effort to perfect the GATT negotiation procedures and guarantee developing nations’ interests, their effective outcome is to hamper the proper functioning of the legislative pillar (HOEKMAN, 2020).

			The single-undertaking principle has benefits because it enhances the legitimacy of any negotiated outcome, though this is clearly a factor that can slow down the process of getting to yes. One proposed solution is the plurilateral agreements that bind only those countries willing to sign on (WOLFF, 2022). The main reason to consider plurilateral processes is to avoid free-riding (an issue that arises if some large countries do not want to join); however, this is not the source of the current deadlock, which is tied to large countries wanting more than other large countries are willing to offer.

			Despite the progress made in trade facilitation and agricultural export subsidies, since the WTO was founded, no new comprehensive agreement has been concluded, as the Doha Round failure and its de facto abandonment illustrate. In this sense, plurilateral negotiation and agreements on themes like investment facilitation such as those set forth by the Joint Statement Initiatives may emerge as a necessary focus to allow advancement within the multilateral system, reinvigorating it through the possible spill-overs which could come from successful negotiations (WOLFF, 2022). To adapt existing norms and deal with some controversial aspects of the DSB’s procedures, member states could rely on the authorized interpretations of Article IX:2 of the Marrakesh Agreement.

			In order to address the matter of WTO reform, the next chapter seeks to explore the main issues that hinder the better functioning of the WTO, primarily through outlining the main pillars on which the WTO functions are supported and pointing out the deadlocks and difficulties faced by the organization.
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			Meta-Conflict: The Dispute Settlement Pillar

			Brazil has decided to draw upon the WTO framework of rules and instruments, such as the Dispute Settlement Body, to drive its view of free trade and achieve its goals of having less distortion – such as subsidies and protected sectors – in global trade.

			(Bertha Gadelha, 2020)

			Keeping in mind the overview of international trade presented in the previous chapter, this chapter will now take a look to the specific institutional crises plaguing each of the WTO pillars – and prospects for reform to manage these crises – that mark the organization today. The first of these is the Dispute Settlement Pillar, which blocks evolution and represents a waning of the WTO. From the GATT to the WTO, there has been a development of the rules and institutional structure dedicated to settling disputes, intertwined with US engagement in multilateral trade negotiations and the organization. The Dispute Settlement Pillar, or Dispute Settlement Body (DSB), works as the WTO’s jurisdictional pillar and is the cornerstone of the WTO’s dispute settlement system (DSS), responsible for administrating the Dispute Settlement Understanding (DSU) since the conclusion of the Uruguay Round.

			As early as 2000, the US was already concerned with the risks an adjudicatory DSS would entail for its interests, though this was largely a minority concern at the time (DA COSTA RAMALHO, 2020). Reforming the DSS has been on the agenda of the WTO since 2001, largely because a ministerial decision adopted at the same time as the Marrakesh Agreement “invited” the Ministerial Conference of the WTO to conduct a full review within four years after the entry into force of the Agreement. The effort has been undergoing without resulting in any effective change, despite the numerous sets of existing proposals to perfect and modify the DSS (DA COSTA RAMALHO, 2020).

			Within the framework of these negotiations, the United States proposed in 2002, along with Chile, to revise the DSS to improve flexibility and member control in the system (WTO, 2002). The changes suggested were remade by the USA in 2017 and comprised its criticisms of the DSS.

			Understanding the current crisis within the dispute settlement pillar requires considering the impacts of the USA’s unilateralist pressures, not only on the procedures undertaken by the DSB or WTO panels, but also on the works of the AB. The unfolding crisis within the DSS has much to do with US unilateralism, heralding back to the way the system was established during the Uruguay Round. The country has pushed for change since 2016, but since 2017 its calls for reform have intensified in pressure, putting forth a series of criticisms and preventing the AB from functioning properly.

			Prospects are not quite positive, given that the US insists that appointing new members to the AB must be preceded by an analysis of why AB members have been lacking impartiality in their works and disregarding the DSU. Regarding this non-compliance of the DSU by AB members, and sometimes by panellists as well, the USA has formulated seven criticisms that mutually reinforce one another (GRAHAM, 2020).

			Distinctly from what the EU proposes, the United States considers that there is no need for modifying the DSU’s text, as it should remain as it is currently. Nonetheless, members should focus on understanding why the AB has deviated from its mandate and how to rein in this practice. Facing these criticisms, a set of proposals has suggested negotiations to break the deadlocks regarding the nomination of new AB members, as well as an agreement on reform of the dispute settlement pillar. The outgoing Director-General of the WTO, Roberto Azevêdo, worked to coordinate a process of informal consultations aimed at finding a permanent, long-term solution to the issues raised by the United States (WTO, 2019a).

			In turn, Burgos (2011) argues that the DSS is a system that is not accessible to all developing countries, due fundamentally to the various costs associated with the procedure, as well as to aspects related to the economic capacities of countries, particularly with regard to their share in trade and their possibilities of retaliation or suspension of concessions. Ramanzini Junior (2012) has also argued that, particularly in the Doha Round, cooperation between developing countries could be seen by the quantitative and qualitative increase in coalitions involving countries in the Global South. An important implication of the coalition-building strategy and increased participation of developing countries is that the international trade regime will have to reflect their interests more effectively.

			According to Ambassador Dacio Castillo, there have been seven different sets of proposals for modernizing the WTO’s dispute settlement body: the EU initiative; the Canada-led initiative, known as the Ottawa Group; the Honduran proposal; the Australian-Singaporean-Costa Rican-Canadian-Swiss proposal; a proposal from the European Union, China, Canada, India, Norway, New Zealand, Switzerland, Australia, Republic of Korea, Iceland, Singapore, Mexico, Costa Rica, and Montenegro; a proposal backed by the European Union, China, India, and Montenegro; and a final proposal supported by Taiwan, Penghu, Kinmen, and Matsu (CASTILLO, 2020).

			The EU initiative focuses on improving the function of the Appellate Body, which is deemed “urgent” because in theory the rule of law no longer applied once the AB ceased to function by December 2019. This would entail a de facto rollback to the GATT-era dispute settlement; however, if the US was to unblock the appointment process, concerns could be addressed. The proposal establishes red lines that cannot be crossed by reform processes, such as a requirement for two stages (the first led by a panel and the second conducted by the AB) and the maintenance of negative consensus as the adoption procedure, as well an ensuring of the independence of the AB. Mindful of the American concerns, the overreach problem must also be addressed, in order to consider the examination of specific decisions, authoritative interpretation, and changes in rules.

			The Ottawa Group, a Canada-led initiative, emphasizes streamlined procedures without focus on the AB. In turn, the Honduran proposal is dedicated to the issues of the 90-day rule, Rule 15 of the AB Working Procedures for Appellate Review, AB judicial activism, and precedent. Moreover, the Australian-Canadian-Costa Rican-Singaporean-Swiss proposition focuses on the Adjudicative Bodies, adding to or diminishing rights or obligations under the Marrakesh Agreement.

			The proposal from the European Union, China, Canada, India, Norway, New Zealand, Switzerland, Australia, Republic of Korea, Iceland, Singapore, Mexico, Costa Rica, and Montenegro is about a set of themes. Firstly, it focuses on the transitional rules for outgoing AB members (Rule 15). Secondly, it discusses the issue of 90 days. Thirdly, it analyses the issue of judicial activism, particularly the meaning of municipal law as an issue of fact, which makes findings unnecessary for the resolution of the dispute. Lastly, there is the issue of precedent.

			Furthermore, the proposal presented by the European Union, China, India, and Montenegro is aimed at strengthening the independence and impartiality of the Appellate Body. These amendments would concern the independence of AB members, whose terms would be from six to eight years. In addition, this proposal seeks to bolster the efficiency and capacity to deliver by increasing the number of members from seven to nine, adjusting the transitional rules for outgoing AB members, and launching a new AB selection process.

			Finally, the proposal from the Territory of Taiwan, Penghu, Kinmen, and Matsu focuses on developing guidelines for the future functioning of the Appellate Body.

			New Zealand’s permanent representative to the WTO, Ambassador David Walker, has served as the facilitator for negotiations, conducting informal consultations under the auspices of the so-called “Walker process”. This has led him to produce a report to the General Council of the WTO in October 2019, with an annexed Draft General Council Decision on Functioning of the Appellate Body, in which he sought to present the topics he had identified as “points of convergence” during these discussions.

			The Draft provides a few insights. Regarding the 90-day rule issue, the timeframe for issuing the Appellate Body report beyond the 90-day limit may be agreed on by the parties, with the DSB notified. The meaning of municipal law is to be treated as a matter of fact and therefore not subject to appeal, with the AB not allowed to analyse or review facts; to avoid obiter dicta the parties in the appealing procedures should refrain from “advancing extensive and unnecessary arguments”. Advisory opinions will not take place, because issues not raised by the parties cannot be addressed by the AB. Precedent is not created through the DSS, though consistency and predictability are important within the system, which means that panels and the AB should take previous reports into account to the extent they find them relevant in the dispute they have before them. Regarding the question of overreach, the DSU (articles 3.2 and 19.2) prevents the rights and obligations provided in the covered agreements to be expanded or diminished by DSS proceedings. Finally, the AB and the DSB will establish a regular, informal dialogue, taking steps to always ensure the independence and impartiality of the AB.

			Until now, Walker’s proposal has, just as the others outlined by Ambassador Castillo, not thrived. Mindful of all these aspects, the DSS crisis concerns the “legalistic” approach to the DSB, which has been privileged not only to enhance the credibility and the enforceability of its decisions, but also as a way to mitigate the legislative vacuum.

			Given the proportions of the crisis, mainly due to US unilateralism, the calls for reform have become more numerous. The US and other member states’ reform proposals surreptitiously consist of opposition between two approaches regarding how a solution to controversies might be reached: the “diplomatic-negotiating” approach, or the “legalistic” approach through rule-based, impartial adjudication.

			It is essential to reiterate that the reform of the DSB pillar holds significance in the effort to reinvigorate the WTO as a whole; however, though the reestablishment of steady works in this pillar could contribute to the implementation of existing and future rules, only by forging a less asymmetrical and more reliable negotiating pillar will the DSB be able to function properly.

			This is seen, for example, by Gadelha’s (2020) point of view on this issue:

			[…] WTO has been severely affected by the US pressure on the DSB that brought the organization to a stalemate. Since an Investment Facilitation agreement might be an interesting tool to boost investments in the post-pandemic scenario, thus reigniting economies and the natural flow of financial resources between countries, they could indeed play a major role in the restructuring of the WTO itself that so desperately needs a clear new mandate, new tasks to pursue […].

			Overwatch of the System: The Monitoring and Transparency Pillar

			I think that investment facilitation in the way that it is today in the WTO will publicise a transparency process.

			(Ana Novik, 2020)

			The problems outlined in the previous subsection apply to a certain degree as well to the other pillars; however, this subsection will look specifically to the Monitoring and Transparency Pillar and its position among WTO reform discussions. The Monitoring and Transparency Pillar is based on the works of the Trade Policy Review Mechanism (TPRM) and the ordinary works of several WTO instances (AZEVÊDO, 2015). According to the devices provided by Annex 3 (Trade Policy Review Mechanism), monitoring refers to the “collective appreciation and evaluation” of members’ trade policies and their impact on the functioning of the multilateral trading system.

			The purpose of the TPRM is to ensure the adherence of members to multilateral rules through the assurance that voluntary transparency on the part of members fosters an understanding of the trade policies and practices of members, which would, in turn, result in “the smoother functioning of the multilateral trading system”, as Annex 3A (i) provides.

			Transparency is a sensitive issue, particularly for developing countries which claim to possess neither the human capital nor the technical resources required to fulfil existing obligations. Furthermore, as the number of members has grown in the WTO, the deadlines and timeframes for carrying out trade policy reviews have increased from the traditional two, four, and six years, depending on the size of the stakeholder, to three, six, and nine years.

			Reform discussions encompass the establishment of new transparency disciplines, such as the introduction of sanctions for non-compliance on existing obligations, the incentives of counter-notifications and the harmonization of practices like the circulation of the annotated agendas of meetings by the Secretariat, or the possibility to report specific trade concerns to several committees (CAPORAL, 2019).

			Implementation of multilateral rules and transparency initiatives are of paramount importance, especially as of the time of writing this analysis during the COVID-19 pandemic. It has become even more necessary to know and monitor the measures undertaken by members regarding trade, particularly of essential, basic goods, such as personal protective equipment and food (CAPORAL, 2019). In any case, these measures ought to be allowed to constitute veiled protectionism under the argument of the need to protect human health, which is similar to the general exceptions to free trade provided by Article XX (b) of the GATT.

			In short, members’ confidence in the WTO requires that notification obligations are complied with (CAPORAL, 2019). This means that reform is needed to enhance the quality and quantity of information, which would encourage some sort of learning from experience through monitoring, evaluation, and peer review (HOEKMAN, 2020).

			The Vital Reform: Review of the Negotiation Pillar

			Undoubtedly, in the negotiating pillar, the reform that we see happening is precisely this flexibility in the ways of advancing the negotiating agenda within the WTO – you have different themes being addressed in each pillar.

			(Thaís Mesquita, 2020)

			As perhaps the most essential pillar to the WTO, the problems plaguing the negotiation pillar today are understandably the most pressing – with this in mind, this section will outline how overcoming the anachronisms of the negotiation pillar is essential to reform the organization, in the process drawing a connection to the IF negotiations likely to spur this reform. Without a doubt, the negotiation pillar of the WTO needs to be reformed to strengthen the multilateral trade system and the Organization. Mindful of the fact that the WTO’s negotiation pillar was designed to overcome the shortcomings of the GATT system, the legislative negotiation innovations approved in Marrakesh have become the most pressing issues of the present.

			As previously discussed, with the enlargement of the WTO – currently accounting for 164 members – and the growing importance of developing nations, particularly emerging ones, negotiations have become more complex. The need for consensus and the principle of single undertaking became more difficult to fulfil as the offensive and defensive interests of members evolved and gained more momentum and support.

			Through both the divide between developed and developing nations and agricultural versus non-agricultural negotiations, it became gradually clear that the single-undertaking principle and consensual decision-making would require balancing the opposed poles. Over time, the Doha Development Round stalled due to disagreement between the sides and an impossibility to reach a consensus (CAPORAL, 2019; HOEKMAN, 2020).

			The Early Harvest of 2013 – During the 9th Ministerial Conference in Bali – produced a package in which the greatest advancement was the TFA, the first multilateral agreement to be reached since the Uruguay Round. Almost twenty years after WTO’s establishment, TFA was possible due to the effort of identifying the least contentious subject, in which member interests converged. Developing and developed nations agreed on the need for facilitating trade, which allowed the negotiation-legislative deadlock to be partially surmounted. This partiality accounted for the agreement among members that by setting the single-undertaking principle aside, consensus could be reached in a topic of the Doha Round agenda (HOEKMAN, 2016).

			The second example of this successful effort of relativizing the single-undertaking principle was achieved in 2015, during the 10th Ministerial Conference in Nairobi. At the time, members agreed to abolish export subsidies to agriculture, with a different timeframe for developing nations and least developed states, under the S&DT notion. The primary aim of the conference was to solve a stalemate that stemmed from the focus on the continued viability of the DDA, and the WTO’s negotiating function (WILKINSON, 2016). Martin & Mercurio (2017) argued that the Doha Round had been put to an end, highlighting that policymaking would significantly change at the multilateral level, given that WTO members were not capable of reaching a comprehensive agreement. Similarly, Wilkinson (2016) assessed that there has been a decline in the future capacity of WTO to serve the interests of least developed countries, due to the established pattern of asymmetrical trade presented in the conference, and that the fundamental consequences of developing countries’ gains in trade were altered by the WTO (GOEL, 2015; WILKINSON, 2016). Therefore, the possibility that trade could work in favour of the least developed countries has significantly narrowed, given that the WTO grew weaker in recent years, and some countries backed down from the Organization’s initiatives (ODELL, 2014).

			The third and last example of the partial relativizing of the single-undertaking principle was the approval (2005) and entry into force (2017) of the Amend to the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS – ANNEX 1C of the Marrakesh Agreement). In 2003, members agreed on a “waiver” of the provisions of Article 31 (f) of the TRIPS Agreement. In 2005, members agreed to make the 2003 decision permanent by amending the TRIPS Agreement, which led to a Protocol of amendment that required that two-thirds of members accepted it (Article X of the Marrakesh Agreement) (WTO, 2005). The Protocol took effect in 2017, and “Members who have yet to accept it have until 31 December 2021 to do so” (WTO, 2020o). The quorum needed to amend the TRIPS Agreement showcases that consensus might hinder rulemaking, and, if relativized, these procedures for legislating within the WTO might allow advancements (GOEL, 2015).

			Observing the small number of advancements – only three in the 25-year existence of the organization – by the WTO, many members concluded that not only should the Doha Round be abandoned, but also that, as multilateral negotiations continue to fail, the way forward could be privileging plurilateral, sectoral initiatives (WOLFF, 2022). These were launched in the 11th Ministerial Conference in Buenos Aires (MC11 – 2017), under the title of a “Joint Statement Initiative” (JSI). These JSIs have become a key track of the rulemaking pillar reform.

			As Ambassador Castillo points out, the reform of the rulemaking pillar might be analysed according to three issues: development; Doha Round abandonment; and new issues like e-commerce, MSMEs, investment facilitation, and gender (CASTILLO, 2020).

			On the topic of development, Castillo’s argument is appealing because he advocates that it ought to be a separate topic, given how it is a completely transversal issue. Development plays a role in the discussions of all three WTO pillars; however, most of all in the rulemaking one, where everything related to modernization is tied to it.

			In short, the WTO may discuss new trade-related topics. Given the deadlocks in obtaining the required consensus in new subjects like IF or MSMEs, during the MC11 in Buenos Aires, members decided to launch the JSIs, which are plurilateral initiatives.

			Naturally, in addition to the plurilateral initiatives of the four JSIs, agriculture and fishing subsidies are key themes on the agenda. Should they be treated well, the WTO’s credibility could be enhanced at a critical juncture where the world is facing the imminent challenges posed by COVID-19, the rise of China and US-China trade war, the issue of development and S&DT, and the single-undertaking principle and consensus decision-making rule.

			
					Joint Statement Initiatives: Reinvigorating the Negotiating Pillar

			

			Given the “legislative anomy” seen in the negotiating pillar, showcased by the failure to advance in multilateral negotiations during MC11, WTO members decided to seek solutions by relativizing the single-undertaking principle and the consensus decision-making rule. This led to the aforementioned JSI (WTO, 2017a).

			Currently, there are four JSIs, including one on digital commerce, one on domestic regulatory services, one on MSMEs, and a final one concerning investment facilitation. The four are open to all WTO members, and concrete outcomes in each one of them are expected at MC12. As Teehankee (2020) emphasizes:

			In all these JSIs or joint statement initiatives, since they have adopted a kind of common approach, they actually help create synergies and help provide impetus to each other as each working group or JSI learns from each other rather than having a one-way learning process […]

			However, some WTO members – among them India and South Africa – have outright repelled the JSIs, arguing that these would be fully incompatible with the principles of the multilateral system. The USA, in turn, does not follow their suit; however, the country has not shown any interest in taking part in the initiatives because it sustains that it is of paramount importance to firstly address the aforementioned structural issues within the multilateral trading system (WILKINSON, 2016).

			One JSI focuses on IF as a tool for development, in an innovative effort aimed at developing a multilateral framework on Investment Facilitation for Development (AZEVÊDO, 2018; WTO, 2017e). It was launched as an informal dialogue by 70 members, and it has grown to include 28 more members since MC11 (MARTIN, 2020).

			The initiative aims to improve the transparency, efficiency, and predictability of investment measures. It goes beyond what the WTO has already established on investment by dealing with non-trade-related investment and, consequently, transcending the TRIMS (Agreement on Trade-Related Investment Measures Discussions). Discussions are not supposed to address market access, investment protection, or investor-state dispute settlement. It is noteworthy that these debates “could widen the scope of investment governance issues brought into the realm of international trade governance” (MARTIN, 2020, p. 1). In addition, the working document prepared by the group coordinator (24 July, 2019) is intended to help members advance discussions; though it remains a restricted document for WTO members only, the authors have seen a version of it (MARTIN, 2020).

			As Martin (2020) reports, it “contains the possible text for preambular language and a total of 29 articles on potential elements of the multilateral framework identified so far, grouped in seven sections”. The preamble supposedly presents potential goals of the proposed framework, such as increasing investment in and by MSMEs, promoting sustainable development, and encouraging good corporate governance and corporate responsibility. The sections cover everything from general principles (Section I) to options for S&DT (Section V) to institutional arrangements and final provisions (Section VII).

			On November 5th, 2019, several WTO members recognized that trade and investment play a key role in fostering the global economy and that there is a need for closer international cooperation for facilitating cross-border investment. They also point out that “facilitating greater developing and least-developed Members’ participation in global investment flows should constitute a core objective of the framework” (WTO, 2019c).

			It is important to note that, on the topic of gender, the initiative announced in MC11 (S. B. MARTIN, 2020) has been developed as a separate effort. It aims to “examine gender issues more closely in the WTO context and progress on this work will be presented at the Kazakhstan ministerial”. They point out that references to gender are not included within the JSI on IF, as it “has long WTO agreements and negotiating documents”.

			A Look Towards the Future: Prospects for Reform

			Well, I think it’s a mess. If it doesn’t reform, it will explode.

			(Gabrielle Marceau, 2020)

			The structuring argument of this chapter is that reforming and reinvigorating the negotiating pillar is of paramount importance for the future of the WTO, with negotiations on matters such as investment facilitation playing a potential role in shaping this reform and reinvigoration. This is not to say that WTO reform does not encompass the improvement of all three pillars, but rather that the negotiating pillar must take precedence. For instance, the DSB pillar cannot foster the dynamism the WTO needs to meet members’ expectations and needs, nor can the monitor pillar function properly without an effective and credible system at play. This might be impossible to achieve without addressing the criticisms of the United States.

			As Lima (2020) argues in the interview:

			The WTO, as an organization, and without being able to count on its Appellate Body to judge panel reporting resources, appears to be in recession. The COVID-19 pandemic causes significant declines in both supply and demand and naturally affects international flows of goods, services, and investments. In addition, national governments, in addition to the usual violations, yield to protectionist pressures to obtain and/or regain competitiveness in sectors affected by new conditions of competition. Finally, disputes dictated by the technological race, by the confrontation between different economic models and by concerns, legitimate or not, of national security – compose an unpleasant scenario, considered by many to be characteristic of the final chapter of the liberal international order established after World War II. In any case, the reform of a multilateralism that served not only the purpose but the very need to cooperate on a global scale to maintain international peace and security, and to ensure, through trade, the sustainable growth of economies is imperative. In this regard, leadership and political courage are required, first in order to reaffirm the relevance and full operability of the bodies emanating from Marrakesh and then to make the multilateral trading system more open and equitable. The challenges are, as always, more of a political nature and have to do with promises to increase jobs in industries threatened by competition. It will, therefore, largely be up to the private economic agents themselves to demand from their governments, as has happened in the past, to defend the strengthening of the forum responsible for the progress achieved in the last eight decades, in order to facilitate, with the support of public investments in education, health, safety and infrastructure, the valuing of work in all productive sectors.

			To sum up, the importance of the negotiating pillar is manifold. First, experience has proven that the consensus decision-making as outlined in Article IX:1 of the Marrakesh Agreement should be complemented by a plurilateral effort in negotiating specific themes (ADLUNG & MAMDOUH, 2018; HOEKMAN, 2020).

			The Joint Statement Initiatives are a possible solution to address the shortcomings of the negotiation pillar. This is particularly evident in the case of Brazil, which can lead a renewal process within the WTO through the promotion of investment facilitation.

			It is also reasonable to ask if there is momentum for reform, or if it is possible to foster liberalization. Indeed, crises create opportunities; however, the question is whether reform would be feasible in the short term. Even though MC12 has been postponed and the negotiating pillar has been negatively affected by the circumstantial processes unfolding in the international system, reforming the WTO is not undesirable, let alone impossible. Rather, trade will be an important driving force for economic recovery in the aftermath of the COVID-19 crisis, and the debacle expected in global GDP and commerce (AZEVÊDO & GRAÇA LIMA, 2020).

			The WTO and the international system face an existential challenge, as nationalism and protectionism emerge as appealing reactions to the ongoing sanitary and economic crisis stemming from COVID-19. This crisis has intensified processes that were already in play in the system of states and within the WTO since the global financial crisis of 2008, although now trade is increasingly impacted (MEARSHEIMER, 2019; NYE & GOLDSMITH, 2011; WALLERSTEIN, 2016). Recent megaregional trade agreements in years past have served to challenge the role played by the WTO and the multilateral trading system as the epicentre of international trade.

			Nationalism has re-emerged as a reaction to the transition of power within the international system, prompting the USA to some degree of self-absorption, and while the WTO seemed to at least push sideways the criticism stemming regional agreements, the second wave of major contestation surfaced (MEARSHEIMER, 2019; NYE & GOLDSMITH, 2011). This wave is currently affecting the international system and international trade, particularly through national-oriented policies and protectionism. COVID-19 has demonstrated that many countries are highly dependent on critical medical supplies, personal protective gear, and pharmaceuticals from abroad, and Lighthizer (2020) points out that it has also demonstrated that strained supply chains increase the risk of economic contagion if one of the links within the chain does not work properly.

			Any potential revamp of capitalism would likely require that all institutional issues related to WTO reform be addressed. This would favour that the organization remain as the core of a rules-based international trade system, and it could even help to promote the “stakeholder capitalism” proposed by the World Economic Forum (2020). It would be a new kind of capitalism in which businesses’ main objective would not be maximizing their profits and serving their shareholders, but rather serving the interests of all society. In this sense, companies would be more than mere economic units generating wealth for a few investors; instead, they would fulfil human and societal aspirations like zero tolerance for corruption and respect for human rights (SCHWAB, 2019; WORLD ECONOMIC FORUM, 2020).

			Among the issues being discussed, electronic commerce (e-commerce) showcases how the WTO must deal with emerging tendencies, particularly given the Fourth Industrial Revolution that is unfolding. E-commerce is the creation, dissemination, showcasing, dealing, or conveyance of goods and services by electronic methods (WTO, 2019). Advancements in technology have seen multinational manufacturing and service delivery companies do business with customers and suppliers – households or public and private institutions – through the use of digital connections (TURBAN, 2018). The e-commerce landscape is marked by an ever-evolving dynamic: there are always new stakeholders, ways of doing business, and policies emerging (OECD, 2019). Technology advancements are much faster than WTO rulings, something particularly showcased by the fact that no WTO rules about e-commerce exist yet.

			In fact, trade risks are one of the e-commerce issues not ruled by any WTO agreements (ISMAIL, 2020). Among those risks is that of hackers intruding into an e-commerce website and tampering with its content (MALIK, 2020). In addition, online payments can be blocked and redirected to hackers’ accounts, and social engineering attacks might take place. Surely, should transactions between businesses and customers be unsuccessfully executed through e-commerce, issues of credibility will arise (AGAG, 2019).

			Furthermore, inadequate logistical systems are another e-commerce issue that is not through the WTO for now (NOBLE, 2017). For instance, some organizations lack the logistical infrastructure for e-commerce (KAPLAN, 2018), which diminishes their market access. The non-existence of a universal set of international e-commerce rules is another issue, though some of the existing national and plurilateral laws cover a few developed countries. However, this trend does not favour businesses from developing countries that engage in e-commerce (CHANG, 2016). In fact, they face even more risks when taking part in e-commerce, given that there is no mechanism for settling online disputes with far-reaching jurisdiction.

			It is important to understand the prospects for WTO reform and the main challenges it faces from the standpoint of people who are directly engaged within the WTO daily. Those points of view will be investigated in specialist interviews and the primary questions are considered below. Hence, present conditions and the possibility of reform are the chief considerations.

			In particular, experts from the ITC (2020) reflected on whether the deciding factor for reform will be how the WTO members see the Organization, especially whether they still see it as the best basis of the global trade system. In this sense, Renato Rezende (2020) attributes the difficulties of reform to how Indians and Africans are going to let discussions and negotiations advance due to the fundamental plurilateral nature of any possible WTO reform, especially after the COVID crisis. However, Vera Thorstensen (2020) believes that the WTO may be able to address more controversial issues, such as the environment and investment.

			The interviews with Ana Novik (2020) and Carlo Pettinato (2020) highlight issues related to power disputes between the main agents in the current geopolitical scenario. On the one hand, Novik (2020) believes that the main challenge for reform is political, due to the changes of power between the USA and China. She also recalls that there is a lack of current leaders that truly support international organizations and cooperation. She expects that although China is better positioned to concede to advance reform, this concession is very unlikely due to the perception it causes. On the other hand, Pettinato (2020) believes that the EU and other countries still want to ensure the continuity of the WTO system, including all of its functions of rulemaking, peer review/monitoring, and adjudication. He notes that reforms may need to affect all three of these elements, especially the institutional decision-making process, which needs to be updated for an organization of 164 members.

			Moreover, some conceptions are more critical, less optimistic, and focus on internal and external variables that affect stakeholders’ ability to act in favour of reform. As Ambassador Manuel A. J. Teehankee (2020) argues, the prospect for WTO reform is very dynamic and very dependent on the current political forces and factors at play. He suggests that the ability of proactive initiatives at the WTO to address anti-globalization sentiments and domestic pressures will be crucial to determine whether any reform will be successful. Currently, he believes that there is a 50% chance for reform. In particular, Henrique Moraes (2020) takes the stance that the prospects of reform depend on several geopolitical elements that extend beyond the reach of the WTO. He recalls that, before COVID-19, the main issues were whether the WTO could accommodate different models of capitalism, while now the very nature of international trade underpinning WTO rules seems open for debate.

			Regarding the agreement of WTO members to the need for reform, Ambassador Dacio Castillo (2020) criticizes the lack of consciousness of some members on how to modernize the WTO, despite the numerous talks taking place urging for so-called modernization. He remarks that the only proper references on this issue are the papers of the EU and Ottawa groups on areas such as monitoring, transparency, rulemaking, and settlements. Castillo also stresses the importance of having these topics discussed naturally in the WTO without having some members forcing discussions on other countries.

			Furthermore, some believe reform is not only possible, but probable. On the one hand, Ambassador Juan Carlos (2020) observes that the challenges the WTO faces cannot be separated from those faced by multilateralism. For him, the WTO lacks a common sense of purpose and objectives, which could be changed by the current pandemic. COVID-19 could very well bring new challenges to the institution, prompting countries to unite once again. In this same vein, Gabrielle Marceau (2020) believes that the urgency of the current pandemic will stimulate collaboration and coordination in favour of WTO reform. In turn, Willy Alfaro (2020) reiterates that transparency and regular activity is not enough to preserve the importance of the WTO system. He believes that the WTO must and will be reformed, but he is very unsure of how this would be carried out, considering the circumstances.

			Notwithstanding, some are significantly less optimistic about the prospects for reform. Felipe Hees (2020) does not see any prospect of WTO reform, especially if there is no understanding between the USA and China. He believes that this dissonance between the great economic powers is endangering even the plurilateral initiatives. Therefore, he attributes WTO reform to a possible future common understanding between China and the USA. Moreover, WTO staff member (2020) enumerate political tensions among key players in the system and the blockage of the Appellate Body as reasons for a reform of the WTO. In addition, Samo Gonçalves (2020) also believes that there will not be any WTO reform in the near future, since it would have to accommodate the tensions between China and the USA. He thinks that after the pandemic, China will be much more aggressive in the WTO, which will completely paralyze the organization. In turn, a former ambassador from a developing country (2020) remarks that there is no possibility for WTO reform without American support, which is impossible to obtain at the moment.

			In short, the World Trade Organization is at a critical juncture. According to Caporal (2019), “it is clear that major members of the WTO recognize that the status quo is unsustainable, and reform is needed, both in terms of the WTO’s operations and its ability to grapple with the present and future economy”. This means addressing more than just the transversal, structural issues, such as the transition of power, the rise of China and its non-market economy, development and S&DT, and the single-undertaking principle and consensus decision-making rule. Reform must also focus on the specific concerns surrounding each of the WTO’s three pillars (with the DSB facing strong American criticism and AB’s paralysis, monitoring and transparency deficiencies, and legislative pillar anomy and JSIs and plurilateral decision-making as a way forward).

			As Director-General Azevêdo pointed out, the process of reform might be better understood as a dark tunnel, in which one can only see darkness and at best a distant light at what is supposed to be the end. Though one cannot see how far away the end is, if resilient, one will get out of the tunnel at some point, even if there are obstacles and “earthquakes” – such as the pandemic – that make the path harder (AZEVÊDO & GRAÇA LIMA, 2020). The metaphor seems to be an interesting way of stating that WTO reform is needed to ensure the organization keeps its relevance in the multilateral trading system and the international system.

			Furthermore, considering the impact of COVID-19 on the WTO, this new reality will likely continue to represent a pressing challenge. Mindful of the expected amount of effort needed to surmount the economic crisis entailed by the unforeseen, trade flows will retract; however, they will need to be fostered as a way to promote economic growth worldwide (AZEVÊDO, 2020b, 2020d; AZEVÊDO & GRAÇA LIMA, 2020; AZEVÊDO & KRISTALINA GEORGIEVA, 2020; WTO, 2020n; WTO & IMF, 2020).

			As a suggestion for further studies regarding the WTO’s role in the multilateral system and the emerging international system, it can be argued that the pandemic may bring new themes to the centre of the WTO agenda. One could be the trade of medical products, such as personal protective equipment (PPE), hospital and laboratory supplies, medicine, and medical technology. This theme was already analysed in a report released by the WTO Secretariat on 3 April 2020 (WTO, 2020s, 2020n). Moreover, there is much to analyse in discussions about deadlines and obligations to neither stockpile essential goods like medical or food products nor hinder exportations, as, according to the Organization for Economic Cooperation and Development (OECD), more than 60 countries – such as the USA, Argentina, China, and India – restricted exports of essential goods and agricultural and food products until 28 June 2020 (BALIÉ & VALERA, 2020; CONGRESSIONAL RESEARCH SERVICE, 2020; FEDERATION OF GERMAN INDUSTRIES, 2020; GLAUBER, 2020; ITC, 2020; LABORDE, 2020; OECD, 2020; SULSER & DUNSTON, 2020). Lastly, as WTO Director-General Azevêdo argued (AZEVÊDO & GRAÇA LIMA, 2020), food safety and food security will be a theme of paramount importance for import and export countries, particularly the least developed nations who currently endure severe famine and poverty.

			In addition, the WTO’s negotiations are partially suspended due to the security, interpersonal, and logistical difficulties of negotiating virtually through “zoomplomacy” (BOEHM, 2020; SHAPIRO, 2020; HEATH, 2020; WTO, 2020l). In fact, as United States Trade Representative Lighthizer (2020, p. 1) affirms, the “new coronavirus has challenged many long-held assumptions” of pre-COVID times.

			WTO members remained focused on fighting the sanitary and socioeconomic national effects of the virus. The 12th Ministerial Conference in Nur-Sultan, though postponed due to the pandemic to 2021 and eventually 2022, is expected to achieve new commitments from member countries. Chief among those is the elimination of subsidies to illegal, unreported, and unregulated (IUU) fishing, and for prohibiting certain forms of fishery subsidies that contribute to overcapacity and overfishing, with special and differential treatment for developing and least-developed countries (WTO, 2020a).

			Furthermore, Director-General Roberto Azevêdo’s decision to step down earlier than expected will add a challenge to WTO’s already partially-suspended activities, potentially hindering certain activities, particularly those related to JSI negotiations. Azevêdo decided to end his term a year earlier than expected, given how his term’s original end-date of 2021 would get in the way of the preparations for MC12 (AZEVÊDO, 2020a). He remained Director-General until 31 August 2020, and members will indeed need to take some time off these negotiations to select a new DG. Candidates were to be presented until 8 June 2020, and by 8 July there would be some clarity about who is vying for the position (WTO, 2020r).

			Understanding the power balance present within the WTO, reform proposals and discussions on current opportunities and challenges require that people directly involved with the WTO produce shared knowledge by reporting and writing about their experiences.

			Challenges to Reform: Concluding Remarks

			In summary, the obstacles are on substance, if it’s more ambitious or less ambitious, and the politics that perhaps won’t allow [member countries] to agree to a plurilateral agreement.

			(Thaís Mesquita, 2020)

			Building upon the intricate relationship existing between commerce, investment, and the WTO in Chapter 3, this chapter analysed in detail the process of reforming the WTO, as well as the challenges posed to this necessity. Ultimately, the chapter has sought to provide a clearer picture of the position of the IF negotiations within these historical developments that affect the organization, as well as global trade generally.

			Indeed, in light of the close relationship that trade has with investment, the historical development of GVCs call for a dual perspective when analysing such phenomena. This is not the case currently, as trade facilitation talks are significantly farther along than IF negotiations. Overall, the intensification of global flows that could be provided by investment facilitation would certainly serve the needs of technological progress by enabling the latter to arbitrate freely between a wide range of geographical areas, in great harmony with the fast changes observed across GVCs.

			Therefore, the chapter has examined in depth the current process of reform within the WTO. Indeed, the necessity to accommodate a new geopolitical and geoeconomic balance of power within the organization, the Chinese non-market economic model, the imperative of development, as well as the revision of the single-undertaking negotiating principle and the consensus decision-making procedure, have all propelled the notion that the WTO needs to be reformed or it risks obsolescence.

			Furthermore, as outlined in this chapter, some controversial aspects of IF talks can find precedents, most notably, in the Tokyo Round (1973-1979). Indeed, practices such as the privileging of a plurilateral approach, before multilateralizing, were commonplace during that period of the GATT, resulting in successful achievements such as constitutional adjustments, all the while accommodating the increasingly conflictual interests of the USA and the European Economic Community (EEC) at the time. In fact, the positive outcomes of the Tokyo Round could serve as a model on which to base and adjust current dissatisfactions with the international trade regime, as well as to gain significant ground on the achievement of a formal IF agreement.

			As described, the current trade conflict between the USA and China seems inexorable to current geopolitical and economic changes in the world system. Nevertheless, despite the exogenous character of the conflict regarding the WTO, the so-called “trade war” has been at the centre of discussions concerning the reform of the organization. Relevant issues that were discussed in depth throughout this chapter range from a renewed definition of developing – to the degree that it affects eligibility to special and differential treatment – countries, to the removal of market-distorting subsidies and illicit technology transfer. Crucially, this section has observed that it is the very system that the liberal order founded in the 20th century that has enabled the rise of non-market economies – most notably China – to the fore of global trade diplomacy. The end result is that countries have split interests between maintaining the status quo, reforming it, and changing it radically.

			At the core of the discussions concerning development and the reform of the organization stand the new heterogeneous order of “developing” nations. Indeed, the rapid emergence of key economies on the world stage has been analysed, as well as the fact that relatively higher economic growth experienced by LDCs over the past decades has diversified and created new conflicts of interest among the developing nations themselves. For this reason, issues such as the abandonment of controversial Doha themes within the WTO, as well as of the single-undertaking principle, have pit developing countries against each other, putting a definitive end to the traditional developed-developing split that could be observed in the past.

			Another elaborated issue at hand concerning the reform of the WTO is the dysfunctional Appellate Body. Indeed, as analysed, unilateral actions pursued by the USA have escalated the crisis to grave proportions, and the country’s refusal to appoint new members to the AB have left it paralysed since December 2019. Thus, member countries have set forward a variety of trajectories to resolve the situation. This chapter has distinguished the “diplomatic-negotiating” approach with the “legalistic” approach by rules-based, impartial adjudication. In short, it is argued that reforming the DSB would contribute to reinvigorating the Organization, as it has been one of its principal bodies since the designing of the ITO and then the GATT. However, accomplishing this would require the elimination of asymmetrical power balances between developed and developing nations within the Body, a process which has been unfruitful so far.

			With regards to the transparency pillar of the WTO, the analysis has outlined several proposals by members to reform and improve upon what already exists. Indeed, observing that the volume of notifications by several members – such as China or India – is insufficient, members such as the EU, the USA, or Canada’s Ottawa Group have endeavoured to understand why these notifications are not submitted and what can be done about it in the context of WTO reform. Overall, the analysis has proposed that the pillar’s function of information asymmetry reduction, and enhanced cooperation within a rule-based multilateral system, is currently flawed, but it appears to be the least critical operation with regards to WTO reform.

			In fact, the negotiating pillar is the most significant aspect to be considered when it comes to the reform of the organization. It has been argued that the principle of single-undertaking that governs decision-making can no longer be satisfied, ever since the emergence of the DDA in 2001. One cited example of such recurrent failure to achieve concrete results is India’s blocking of the agriculture-related agenda at the Bali Ministerial Conference of 2013. Overall, this chapter has observed a schism between countries – regardless of development status – that choose to remain exclusively faithful to themes of the DDA, and those wishing to move on to different agendas such as investment facilitation. On the subject of reform, the former group also endorses the preservation of the single-undertaking principle, while the latter appears to be more open for plurilateral processes.

			The anomy noted within the negotiating pillar of the WTO has led to the dispersed establishment of plurilateral initiatives among like-minded members of the organization (WOLFF, 2022). As of 2020, time of writing, these initiatives cover the areas of digital commerce, domestic service regulation, MSMEs, and investment facilitation, the final of which is the object of this work. Furthermore, the analysis observed that these are all “new themes” – that is to say, they go beyond areas enshrined in the Doha Round. This chapter has then highlighted the relevance and contribution of Joint Statement Initiatives to the process of reforming the organization.

			Nevertheless, insights from interviews with a variety of experts have painted a nuanced picture regarding the prospects of reforms. On the one hand, there are proponents of the idea that reform is inevitable due to the unsustainable nature of the status quo. On the other hand, there are those who doubt that reform is even possible at the current stage due to more pressing matters and irreconcilable interests between the two key members of the WTO, the USA and China. Indeed, just as the organizational issues stemming from those two countries’ confrontation are considered exogenous to the organization, some experts believe that it is not within the WTO that these issues will find their solution. Still, this very statement can be read as a reiteration of the need to reform multilateralism, and this chapter has sought to argue that IF initiatives, and more generally plurilateral approaches to “new themes”, serve to accomplish precisely that.

		

	
		
			
					From Underdog to Power Player: Brazil and the WTO

			

			An Emergent Brazil: Introduction

			I think that in the last 20 years we have undoubtedly seen a consolidation of Brazil’s leadership at the WTO.

			(Thaís Mesquita, 2020)

			Brazil has been active in the World Trade Organization (WTO) in recent decades, rendering it necessary in this chapter to examine the country’s engagement in the WTO from a historical perspective. In practice, it is undeniable that Brazilian diplomacy has taken a more pragmatic approach in recent years, particularly in light of the country’s engagement in investment facilitation discussions. This marks a paradigm change in global trade policy towards a more viable plurilateral alternative to advance the WTO agenda. The diplomatic stance of Brazil at the WTO is emphasized by Cima’s interview: “Brazil was always a major player in WTO, and it continued during my service there. It was very active on agriculture, then on service, investment facilitation and other matters it was always a major player.”

			Given this context, this chapter analyses how Brazilian diplomacy has increased its activity during the last two decades, as the WTO has become a central pillar of global trade. In particular, the chapter address Brazilian diplomatic actions in the evolution of the negotiation framework at the WTO, as the country’s diplomatic positions have changed over time, evolving from a more defensive posture of its own domestic interests to a more active and leading position among WTO members. Moreover, cyclical circumstances, especially the global financial crisis of 2008, have necessitated a change in attitude towards an active and pragmatic position. As Moraes (2020) highlights: “Brazil has recently become more active in some areas in recent years where there was not so much multilateral activity – a case in point are the discussions on investment facilitation, an area that gained prominence only recently.”

			The chapter begins by addressing the main aspects of the Brazilian diplomatic position in the context of the WTO. Brazilian participation in the GATT, as well as its active participation in the WTO, are emphasized. In the last few years, the WTO has found it difficult to move forward with negotiations in their traditional format, which is a crucial reason for the stalling of the Doha Round in which Brazil was one of the key countries. In particular, the global financial crisis (GFC) has further aggravated the scenario, making negotiations more complicated due to the economic retraction of some countries. The election of Brazilian Roberto Azevêdo, and his performance as Director-General of the WTO, are also discussed in the chapter. In general, his participation as a DG reinforces the centrality that the country has in negotiations within the WTO.

			Another important issue that is addressed in this chapter is Brazilian participation in the reform of the WTO. In particular, the chapter addresses the idea that Brazil has recently adapted its diplomatic position to achieve results in a feasible way. This change in posture includes a reconciliation with the idea of plurilateralism. In this context, the crisis in the dispute settlement mechanism is also commented upon, as, like the negotiating pillar, it faces difficulties in its proper functioning. As Moraes (2020) highlights:

			I see a change in emphasis, rather than a change in direction, in our positions at the WTO. In particular, Brazil has recently become more active in some areas in recent years where there was not so much multilateral activity – a case in point are the discussions on investment facilitation, an area that gained prominence only recently.

			Based on the references of Brazilian performance in the WTO, and especially in ministerial meetings, then, the chapter analyses Brazilian participation in the main debates of the last years. Firstly, it addresses the active Brazilian participation in agricultural negotiations in the WTO, as agriculture is one of the central activities of the Brazilian economy and a topic of historical importance for the country. General data related to agriculture are presented in order to contextualize the discussion. Then, the discussion regarding phytosanitary measures is presented. In this case, it is an analysis of a controversial issue, because there is the objective of protecting the lives of humans, animals and plants, but just as Brazilian diplomats have reiterated, there is the use of SPS mechanisms with the objective of making trade difficult through arbitrary decisions and unjustified measures. In addition, the diplomatic participation of Brazil in the themes of fishery, the Trade Facilitation Agreement, and electronic commerce are commented upon the chapter.

			Thus, in order to shed light on the main issues of Brazilian diplomacy and WTO interactions, the chapter is organized as follows: Section 4.2 addresses the main aspects of Brazilian diplomacy at the WTO and broadly comments on the relevant historical events. Section 4.3 covers the topic of a Brazilian DG at the WTO. Section 4.4 introduces the main issues regarding Brazil in the WTO reform. Section 4.5 details Brazil’s role in the Dispute Settlement Crisis, while Section 4.6 addresses the monitoring and transparency pillar. From Sections 4.7 to 4.11, there is a review of Brazilian diplomatic engagement in agriculture, SPS, fisheries, the TFA, and electronic commerce. Finally, section 4.12 brings about the main concluding remarks of the chapter.

			Shifting the Goalposts: Diplomacy at the WTO

			I was posted there for two years not twenty, but Brazil during my period was always very Brazilian in its way of approaching the system, meaning cautious.

			(Marcelo Cima, 2020)

			This section will look specifically at the evolution of Brazil’s diplomatic position at the World Trade Organization, in the process outlining how over the decades the country came to play a leading role within negotiations such as those now seen on investment facilitation. Brazil played a key role in the General Agreement on Tariffs and Trade (GATT), and has continued to do so in its successor, the WTO. Brazilian diplomatic policy was geared towards actively leading the Doha Development Round (DDR) of trade negotiations, which was launched in November 2001 (DOCTOR, 2015). It is important to highlight that the time of the prior Uruguay Round, from 1986 to 1994, coincides with one of the moments of largest macroeconomic disorder in Brazil, which largely limited the country’s ability in organizing a consistent foreign trade policy and reacting to an agenda designed – and vigorously pursued – by developed countries.

			The Uruguay Round largely proved ineffective in solving difficulties for developing countries that would facilitate global trade flows. As a result, the subsequent Doha Round was significant, but certain factors, such as the subprime mortgage crisis that impacted the US stance, ended up hindering the negotiations’ conclusion. Only at the Ministerial Conferences of Bali (2013) and Nairobi (2015) were important negotiations partially advanced, bringing important results to Brazil such as the Trade Facilitation Agreement (TFA) and the end of export subsidies for agricultural products. However, the main issues, such as expanding the WTO’s multilateral disciplines to adapt them to the new realities of trade, had little progress. This viewpoint is endorsed by Prazeres’ (2020) observation that “there was a change in the Brazilian position around the time of the Bali round due to the conclusion that the round would not be concluded as planned and that acting entirely by the agriculture agenda alone would lead to a total failure that could even damage multilateralism itself”.

			Since there remains a need to continue negotiations at the WTO, there is a dichotomy in how trade negotiation should evolve. On one hand, some advocate in favour of exploring new plurilateral or hybrid multi/plurilateral architectures to advance in the negotiations (WOLFF, 2022). On the other hand, some are in favour to advance the negotiations through the original structure of the DDR, even though history has proven the difficulty of moving forward with this framework.

			Regarding the Brazilian diplomatic stance, according to Doctor (2015), the Brazilian Ministry of Foreign Affairs, known as Itamaraty, has enjoyed considerable autonomy in handling Brazilian foreign policy. The author has highlighted the main characteristics of Brazilian foreign policy as supporting the achievement of national development, an emphatic defence of sovereignty and autonomy, and a priority given to multilateralism and universalism, the last of which is due to Brazil having a long history of participation in international organizations, from the League of Nations to the UN and its many agencies and institutions.

			Brazil’s diplomatic efforts have helped generate greater democratization in the WTO’s decision-making process, due to an expressive negotiating projection of developing countries that originated with the creation of the Agricultural G20 by Brazil, India, and Argentina in August 2003. The global economic and financial crisis of 2008, in turn, strongly slowed the pace of the liberalizing spirit of the key countries in the multilateral system. All the while, there remained a growing dynamism of emerging economies that created implicit pressure to contribute to the negotiating process. Even though the Doha Round was weakened, the negotiation of bilateral, regional, and plurilateral trade agreements emerged as an alternative way of opening markets or advancing trade rules between groups of countries. An interesting feature of these types of agreements is to allow for negotiation of the specific interests of the participants, responding to the logic of economic complementation and minimizing possible drawbacks on sensitive subjects.

			The most important transformation that has taken place in recent years has been the increase in the relative weight of emerging countries in international trade. In 2010, Brazilian exports reached US$ 202 billion, evolving in comparison to the US$ 55 billion exported in 2000. Imports in 2010 were US$ 191 billion, a massive increase from the US$ 59 billion of a decade earlier. In ten years, Brazil has multiplied its exports by 3.7 and its imports by 3.2. In many ways, this reflects the growth of world trade in this time period.

			Brazil is perceived as a country that has “soft power”, a certain diplomatic “savoir-faire” combined with technical knowledge that translates into elements such as the ability to develop, present and defend concrete negotiation proposals, transit capacity – and even leadership – in different groups and categories of countries to build consensus, and the ability to defend its interests effectively within the WTO’s dispute settlement mechanism.

			The old dynamic of the GATT era was broken, consistently favouring the objectives of the rich and developed world, personified in the “Quad” (USA, European Union, Japan, and Canada). Shaffer (2008) points out that Brazil entered the WTO with two key attributes that facilitated its successful use of WTO dispute settlement: a professional government bureaucracy for international trade, and a system of relatively well-funded trade associations and large private companies that help businesses overcome collective action problems. The authors say that Brazil’s import substitution industrialization (ISI) policies from the 1960s and 1970s shaped the structure of trade policymaking within its state bureaucracy. These policies and the resulting governmental structure led to a relatively passive and fragmented role for its private sector and civil society regarding international trade negotiations and the enforcement of international trade law under the GATT, which existed from 1948 to 1994. The Brazilian Ministry of Foreign Affairs (MFA) represented Brazil internationally, including in trade negotiations, while the Brazilian Department of Foreign Trade (Carteira de Comércio Exterior do Brasil, CACEX), located within the Ministry of Development, Industry, and Trade, implemented Brazil’s import substitution policies.

			Since the 1990s, Brazil has shifted its trade approach towards a more liberalized policy. According to Abreu (1998), following March 1990 the new government adopted a comprehensive agenda of liberal reform, including tariff cuts. Non-tariff trade barriers related to the import substitution strategy were abolished, and the average trade tariffs were unilaterally lowered. It is important to highlight that these liberalizing movements were in line with existing efforts of deregulation, privatization, and price stabilization. The author highlights that with the introduction of the currency stabilization plan in 1994, the commercial policy became vulnerable to pressures allegedly related to the level of the real exchange rate.

			Before the creation of the WTO and the start of negotiations to establish a Free Trade Agreement of the Americas (FTAA), foreign trade was not an issue that mobilized Brazilian business or civil society. As Brazil’s policies shifted to more open-market and export-oriented alternatives, accompanied by greater international legal commitments under a new WTO judicialized system, Brazilian industry and the government began to devote more attention to international trade law and practice. Graph 1 below shows how Brazil has been more open to trade since the founding of the WTO and the country’s shift to liberalization. Both annual imports and exports maintain a positive trend.

			Graph 1: Brazilian exports and imports, annual value (million US$)
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			In specific terms, the data from the Ministry of Industry, Foreign Trade and Services (Camex) of Brazil show that Brazilian exports and imports are considerably diversified by partners and WTO members. Regarding exports, the main markets that receive Brazilian products are China (28% of goods), the United States (13%), the Netherlands (4.5%), Argentina (4.3%), Japan (2.4%), Chile (2.3%), Mexico (2.2%), and Germany (2.1%). On the other hand, in 2019 Brazil mainly imported goods from China (21%), the US (18%), Argentina (6.2%), Germany (6%), South Korea (2.8%), India (2.5%), Mexico (2.5%), Japan (2.4%), Italy (2.4%), Russia (2.2%), and France (2%).

			Since the Doha Round commenced in November 2001, the WTO has sought to facilitate a trade agreement among its members to lower tariffs and non-tariff barriers. At the 2013 Bali Ministerial Meeting, in an attempt to salvage the Doha Round, the WTO adopted a new strategy to address the negotiating deadlock. Rather than continue to treat all parts of the Doha Round negotiating agenda as elements of a “single undertaking” agreement, the WTO decided to section off certain parts of the negotiations. The first step in this new approach was the conclusion of a new WTO Agreement on Trade Facilitation at the Bali Ministerial.

			As Elias (2020) points out, the new strategy has been to abandon the old multilateral approach in favour of a plurilateral one. Rather than waiting for all WTO members to reach consensus, the plurilateral approach allows a subset of members to try to reach agreement on a subset of issues on the negotiating agenda first. The interviewee highlights: “Not only the Doha agenda but this multilateral negotiating format, of you having broad negotiating packages, of having methodologies and negotiating formats and these negotiating formats have been exhausted as such”. Hence, the plurilateral approach to negotiating agreements may very well increase the efficiency and competitiveness of the participants in the negotiations for the products or sectors covered in them (WOLFF, 2022).

			Once this “coalition of the willing” reaches a critical mass, the new agreement would then take effect. WTO members left on the side-lines are welcome to join later but are not obliged to do so. This new approach allows the WTO to make incremental negotiating progress on a case-by-case basis, so long as a subset of WTO members is ready. It ensures that smaller WTO members cannot hold up progress on a portion of the negotiations if a critical mass of larger trading countries is willing to move forward.

			Therefore, there might be potentially negative impacts, especially for those left out of the negotiation. In addition to the diversion of trade, there is the risk of leaving out of the negotiation agenda topics that preferably are disciplined multilaterally, such as agricultural subsidies, and the loss of exchange currency for multilateral negotiations.

			According to Vieira (2017), Brazil’s diplomats generally defended the liberalization of agricultural markets to improve Brazil’s commercial conditions. Hurrel (2006) highlights that the diplomatic advances of Brazil sought to counterbalance the dominant position of the US and the EU in global economic governance.

			 In addition, Vieira (2017) suggests that Brazil could have planned a more balanced approach to the DDA. According to the author, Brazil’s diplomatic position invested its national interest in trade instead of seeking broader considerations related to international politics. In contrast to worldwide trends at the time, the Brazilian stance on the matter did not allow the achievement of alternative or second-best solutions to multilateral agreements, such as (potentially) preferential trade agreements (PTAs).

			The failure of concluding the 2008 July Ministerial Meeting in Geneva represents the main deadlock that the negotiating parts of the DDA faced before the beginning of the global financial crisis (NARLIKAR & VAN HOUTEN, 2010; VIEIRA, 2017). After the subprime mortgage crisis, as Vieira (2016) points out, the multilateral liberalization effort had been undermined, despite the establishment of the Trade Facilitation Agreement after the 2013 Bali Ministerial Meeting.

			Based on interviews conducted by the author, this study investigates how the proactivity of Brazilian diplomacy can lead to structural changes in the WTO, especially concerning change in the multilateral paradigm. In general, most experts believe in the positive impact that IF negotiations can have on reforming the WTO. In addition, several experts emphasize Brazil’s important position in this process, as well as its active diplomacy, as indicated mainly by Tatiana Prazeres (2020), Pedro Mendonça (2020), and Samo Gonçalves (2020) in their interviews. Brazil’s leadership in IF negotiations is seen as important for bringing about change in the WTO.

			Brazil has consolidated its diplomatic leadership over the past two decades. To best analyse this issue, this chapter is divided into multiple sections that analyse the rise of increasingly active Brazilian participation in WTO matters, relating its diplomacy to specific issues. First, Brazilian leadership, personified in the election of the Director-General of the WTO Roberto Azevêdo, is commented upon. The text then highlights the ongoing discussions related to the need to reform and adapt the WTO for its better functioning. With the idea of reform in mind, the paper comments on the question of the crisis in the functioning of the dispute settlement system, in which Brazil has positioned itself in several specific disputes. Finally, specific issues such as agriculture, fishing, the trade facilitation treaty, and, more recently, the need for regulation in e-commerce are analysed from the Brazilian diplomatic point of view. In general, it appears that Brazil has assumed a leadership position at various times, either to defend its interests or as a representative of developing countries.

			Rise to the Top: Brazil’s DG in the WTO

			The open plurilateral approach has allowed the proponents (like-minded members) to advance discussions on a topic of current relevance for many members.

			(Pamela Apaza, 2020)

			An important milestone in Brazilian active diplomacy in the WTO was the election of Brazilian diplomat Roberto Azevêdo as Director-General of the WTO, and this section will elucidate how this 2013 development illustrated the symbolic “arrival” of a major developing country to the top of the WTO agenda. From then on, new perspectives arose regarding the possibility of renewing the debates related to the Doha Round. Ambassador Azevêdo joined Itamaraty in 1984, having served in Washington, D.C., Montevideo, and the Permanent Mission of Brazil in Geneva. In 2001, he headed the Dispute Settlement Division at Itamaraty, where he served as a principal litigant in many disputes at the WTO. From 2006 to 2008, he was Undersecretary-General for Economic Affairs, acting as Brazil’s main commercial negotiator in the Doha Round. The WTO has a Secretariat composed of 630 employees and has been under the leadership of Roberto Azevêdo since 2013. Ambassador Azevêdo is the sixth WTO director-general, and his second term of office lasted until August 2020.

			As Neves (2013) highlights, it was expected that the election of Roberto Azevêdo to the organization’s leadership could bring advancement – at least on some issues – to negotiation matters which had been stuck in the past decades. The Azevêdo campaign was based on the objective of ending the inertia caused by the failure of the DDR and the effects of the financial crisis, and in this sense, the objective was to strengthen the WTO’s role in promoting development through global trade and trying to resolve the challenges inherited from the past. In particular, the main expectations of change concerned advances in international trade regulations and flexibility of the principle of single undertaking.

			In an interview with Pontes (2009) during his tenure as Brazilian ambassador to the WTO, Azevêdo commented that to move forward, the WTO needs to resolve its distortions and rebalance its rules to allow for greater integration of developing countries in international trade.

			As Director-General, he settled the Bali agreement package in 2013, early in his first term. The Bali agreement delivered important reforms, particularly for the WTO’s poorest members, as well as diplomatic breakthroughs that were important for Brazilian international trade, such as the Trade Facilitation Agreement (TFA). Two years later, another pack of measures was approved in Nairobi (2015), including relevant agriculture reforms such as limiting export subsidies for agricultural products, and large technological tariff cuts. Coming into force in 2017, the TFA was the first new multilateral agreement since the creation of the WTO in the 1990s.

			Acknowledging a need for further advancements following his appointment for a second four-year term, Roberto Azevêdo has also recognized that there is a lot to learn, for example, from innovative and flexible approaches to advancement within the WTO. He has also noted that these are challenging times for the multilateral trading system. Azevêdo (2014) highlights that the Trade Facilitation Agreement, which ensures aid for developing and least-developed member countries, was the first effort of the WTO in this approach. In its proposition, the agreement implies the provision of assistance and support in order to improve developing countries’ capacity for implementation.

			The Eleventh Ministerial Conference (MC11) that took place in December 2017 in Argentina did not bring about significant advances in multilateral negotiations. In this way, DG Azevêdo found himself in a scenario of virtual paralysis in the WTO negotiating pillar. This paralysis of the negotiating agenda is due mainly to four primary trends. There were the effects of the 2008 GFC, as well as the rise of China as the world’s largest exporter and a new source of commercial tension, especially with regards to the US. Then there is the anti-trade dissatisfaction of developed countries, as well as developing countries’ criticisms of the trading system, and progressive dilution of the consensus on trade liberalization in recent years. Finally, there has been the growing perception that bilateral agreements could generate better results in a scenario of emerging economies and expansion of the WTO.

			During this period, Brazilian diplomatic objectives became guided by pragmatism. The Brazilian agenda became focused on obtaining punctual results, given the difficulty of advancing in the multilateral system and the impossibilities of concluding the Doha agenda.

			The two mandates of Roberto Azevêdo and his permanence in the WTO demonstrate Brazilian diplomatic leadership in international trade. The fact that the DG was Brazilian contributes to the representation of emerging economies within the multilateral trade system. It also highlights the Brazilian leadership found among emerging economies within the WTO, which is an important international organization and the only one dealing with trade rules between nations. Before Roberto Azevêdo, most of the WTO’s formers DGs came from advanced economies; they consisted of Irishman Peter Sutherland (1993-1995), Italian Renato Ruggiero (1995-1999), New Zealander Mike Moore (1999-2002), Supachai Panitchpakdi (2002-2005), from Thailand, and Frenchman Pascal Lamy (2005-2013).

			In a recent piece entitled “Economic transformations and post-pandemic trade”, DG Azevêdo comments on the deadlock in which the WTO has found itself in the last decades, and the issue of reshaping the WTO to adapt to world changing in recent years. The DG highlights the pandemic, which started as a public health crisis but naturally affects the economy, foreign trade, and international politics. The DG also suggests that Brazil sees the crisis as an opportunity to diversify into non-agricultural industries (i.e., manufacturing), through improved insertion in global value chains. Furthermore, the DG points out the need for WTO reform and mentions that there are issues that have already been improved upon, such as e-commerce regulations.

			According to DG Azevêdo, since MC11, there have been gains in inclusivity, with more members joining initial proponents, new members from across the developmental spectrum engaging in the shaping of future rules, and developed, developing, and least-developed countries discussing core themes under Chilean coordination (AZEVÊDO, 2018). Per the working document circulated in July 2019, members “have managed to identify possible elements of an investment facilitation framework” (AZEVÊDO, 2019).

			Brazil takes part in all JSI, but the country is particularly engaged in e-commerce and IF. IF is a theme in which Brazil can contribute much, given its new model of investment agreements, known as the Cooperation and Facilitation Investment Agreement, or CFIA (CNI, 2018; HEES, 2018). The model is considered a “pioneering approach” to investment agreements, and it can serve as a “basis for reform in multilateral settings, such as the WTO”. Besides, it can not only co-exist with traditional Bilateral Investment Agreements (BITs), but it can also surmount the shortcomings intrinsic to these agreements, due to the “unique features that set it apart from the BITs” – chiefly among these is the “emphasis on investment facilitation rather than investment protection” (CHOER MORAES & HEES, 2018).

			These initiatives present themselves as a way forward in ensuring WTO creditability by modernizing and adapting the organization to the 21st century, as Brazil seems to argue under President Bolsonaro. However, Vera Thorstensen (2020) claims rather that the topics under negotiation are minor, and they do not resolve the WTO deadlock, because it does not lead the organization to rethink. Per her argument, if the WTO continues the way it has been functioning, it will inevitably lose its relevance.

			The Itamaraty Influence: Brazil Within WTO Reform

			In Brazil, as in other continental countries, protectionist pressures and discriminatory incentives contribute to the permanence of the “status quo”, occasionally changing the level of protectionism for macroeconomic or other non-commercial reasons.

			(José Alfredo Graça Lima, 2020)

			With an eye towards synthesizing the previous sections’ observations of growing Brazilian influence in the WTO, this section will say how this influence has translated to a leading role for Brasília on matters of WTO reform. January 2020 marked a quarter-century of the World Trade Organization’s existence. Despite the maturity of the institution, however, the issue of WTO reform has gained ground, and various WTO members have indicated their belief in a need for change. In part, this discussion is about updating rules and increasing the capacity to resolve international trade issues; it is also about the negotiating pillar of the WTO, which has faced problems especially in spheres concerning the United States and other developed countries. Moreover, there have been geopolitical changes in the world economy, such as the rise of China, which has reconfigured relations in global trade.

			Initial motivation for WTO reform comes from developed countries and is related to specific issues. However, the multilateral negotiation paradigm has generated criticism from many WTO members, as developing countries have emphasized that the multilateral structure has impeded their development and industrialization. Moreover, among developed countries, there have been moves made to circumvent multilateralism and the standard WTO framework, in particular plurilateral efforts between the USA, Japan, and the EU, or between the EU and China. Although Brazil continues to support the main themes on the Doha agenda, particularly related to agriculture, the country’s diplomacy has sought a pragmatic approach to reaching its objectives, namely by seeking incremental advances in topics of interest. At the Buenos Aires conference, for example, Brazilian diplomats defended plurilateral solutions, as in the case of fishery subsidies.

			Regarding the multilateral and plurilateral debate, the interview with Mesquita (2020) demonstrates how the Brazilian diplomatic position has changed. On the one hand, she highlights the importance of the multilateral paradigm for countries that do not have immense political and economic power, such as China or the US. In this case, Brazil may benefit from the safeguard of WTO multilateralism to defend its interests. On the other hand, she points out that Brazil’s diplomacy has shifted due to its recognition that plurilateral agreements could be a strategy to specific matters and a way to feasibly advance in negotiations.

			In general, the developed countries’ point of view on reform is based on updating the rulebook, definition of the scope of special and differential treatment, negotiation models and transparency, and dispute settlement mechanism. Brazil has been historically open to discussing these update efforts; however, there is a defensive concern regarding the change of rules and special treatment, so that these changes must be accompanied by compensation. The other issues may not generate significant concerns, as they refer to improving the system as a whole, and not so much to specific interests.

			Regarding the updating of rules, some initiatives have demonstrated the content of the proposed changes. For example, the US-Japan-EU initiative demonstrates developed countries’ preoccupation with their own interests, and in this context, Brazil and other emerging countries have sought to ensure that any changes are not disproportionate or harm their own economies. In general, developed countries have outlined their positions on industrial subsidies, regulation of state-owned companies, and forced technology transfers. Likewise, the discussion about S&DT proves to be antagonistic, as on the one hand, some countries wish to seek revisions on past agreements. Meanwhile, countries such as Brazil are willing to discuss, but only with a focus on future agreements.

			Several countries have proposed to make the WTO negotiation model more flexible, with the main change being the adoption of plurilateral trading models, which Brazilian diplomats have supported, especially in the fishing industry negotiation of 2016 and, after that, the country’s position on IF agreements. The movement in favour of plurilateral negotiations arose due to disagreements between WTO countries, the veto power crippling the rule of consensus, and an understanding that agreements with fewer countries could serve as a basis for future multilateral agreements. Thus, plurilateral agreements could be seen as an option to deblock the WTO negotiating agenda. Interviews with Tatiana Prazeres (2020), Pedro Mendonça (2020), Samo Gonçalves (2020), Renato Rezende (2020), and Paulo Elias (2020) all emphasize the importance of facilitation agreements as a more feasible way forward in the world economy, as well as a modernizing path for the failed original WTO system.

			In addition to the blockages in the WTO negotiating pillar, there is also the blocking of the Appellate Body (AB), which directly affects the dispute settlement mechanism. However, this is a specific case in which the US is in opposition to the remaining WTO members. The US critique, which is largely unsupported by other WTO countries, is mainly related to anti-dumping legislation applied by the AB. From the Brazilian viewpoint, any change in the WTO judicial process could put at risk several diplomatic gains already consolidated.

			When consulting interviews with Willy Alfaro (2020), Samo (2020), Gabrielle Marceau (2020), Juan Carlos (2020), Carlo Pettinato (2020), and WTO staff member (2020), most hold similar views on the ability to change the original WTO trade framework. These experts are optimistic about how IF negotiations could set precedents for plurilateral negotiations on other issues. Manuel A. J. Teehankee (2020) also highlights the possible effects that may arise from the integration of the investment agenda to the international trade agenda. Meanwhile, Ana Novik (2020) points out that IF negotiations could bring a more favourable environment for multilateral agreements in the future.

			An important trend in recent years has been the intensification of trade tensions between China and the USA. Since Brazil is economically intertwined with both countries, Thorstensen (2020) comments that “the division of Brazil’s interests between China and the United States and the tentative of conciliating both positions weaken Brazil”. She remarks that the WTO has indeed lost its relevance due to the clash between the United States and China, and as a result Brazil stands to gain little from the organization. Despite the representation of the WTO as a global governance body and its impact on global trade flows, the question of WTO reform stems in some ways from the implementation difficulties tied to the Doha Round, cyclical factors that affected the global economy, and from the new centrality of a tense Sino-American relationship.

			Gradually, new models of negotiation between members have gained ground, especially based on the premises that plurilateral agreements can advance issues between members, and that these incremental gains could be extrapolated to more countries later. In particular, Brazil has adopted a more pragmatic stance, positioned itself favourably on the idea of plurilateral agreements.

			For Brazil, it can be argued that any reform may strengthen the rule-based multilateral trading system governed by the WTO, and therefore the country is engaged in this effort. As Foreign Minister Ernesto Araújo (2019) stated at the Davos informal WTO ministerial gathering, Brazil’s stance is clear in that it seeks to “reform and stand ready to negotiate in good faith, thereby strengthening the multilateral trading system”. The Minister also stated that Brazil would “fully engage its capabilities in the discussions regarding the WTO reform agenda” (ARAÚJO, 2019), promoting the founding values and principles of the WTO and the cherishment of open, free, and fair trade. The prevailing conclusion is that the international reality has changed over the past 25 years, which requires a different, more modern WTO. This means acknowledging that the Doha Development Agenda (DDA) is anachronistic and ought to be abandoned as a way forward. It also means that they are potentially reflecting on problematic structures in the WTO such as S&DT and the principle of single undertaking.

			On the subjects of development and S&DT, the Brazilian stance seems to have changed during the current administration. The country decided to forego S&DT in present and future negotiations, meaning no rights already enjoyed by the country will be affected (MINISTÉRIO DAS RELAÇÕES EXTERIORES, 2019; THE WHITE HOUSE, 2019). Given that by mid-2020 Singapore, South Korea, and Costa Rica had followed suit, Brazil under President Bolsonaro has asserted that this decision does not constitute any change or reduction in existing flexibilities, and that this matter is distinct from the country’s developing status, which remains the same. The status of developing country is self-declaratory, and several S&DT measures showcase that the treatment is “dynamic and evolutionary” (MINISTÉRIO DAS RELAÇÕES EXTERIORES, 2019). Furthermore, S&DT is a prerogative that must be granted on a case-by-case basis, according to specific aspects of a given negotiation. No country should be granted ipso facto flexibilities, but rather be accorded special status according to its particular needs and hardships in a given theme (DELEGATION OF BRAZIL, 2019b, p. 57-58; 2019c, p. 30-31).1

			Within the reform process, Brazil under President Bolsonaro seems to have no standard alignment when acting alone or through different coalitions, as it aims to promote its national interests, which means not only taking part in the Ottawa Group2 in what concerns general aspects of reform, but also working in concert with the Cairns Group3 on matters regarding agriculture or the JSI related to IF.

			It can be argued that under President Bolsonaro, Brazil prioritizes WTO reform and the perfection of the multilateral trading system for two reasons. First, it represents the international dimension of a national effort to liberalise and modernise the country with respect to international trade, as it is currently rather closed (BOLSONARO, 2019; CANUTO, 2015). Second, a rule-based, well-governed multilateral system is reassuring for the country because this system is responsible for providing the legal and institutional basis for the fair, free trade it needs, as it does not take part in many bilateral, regional, and plurilateral agreements, nor participates in a dispute settlement system dedicated exclusively to trade, except for Mercosur’s Paraguay-based Permanent Review Tribunal (BENJAMIN, 2013; COZENDEY, 2013; DA COSTA RAMALHO, 2019; PEREIRA, 2012; PINTO, 2013).

			Brazil Abroad: The Dispute Settlement Crisis

			The legal arm is seriously compromised. Dispute settlement can proceed but without the appellate body functioning, there’s a non-functionality of this arm.

			(Willy Alfaro, 2020)

			With attention paid to the summary of the DSB presented in the last chapter, this section will examine how Brazil has been a major player in the hunt for reform of the Dispute Settlement Pillar of the WTO. One of the current crises facing Brazilian diplomats in Geneva can be found in the dispute settlement mechanism, thus explaining why the country has been so active in the search for an alternative that allows the dispute mechanism to function.

			Since its creation in 1995, the WTO dispute settlement mechanism (DSM) has resolved trade disputes and has been key to solving conflicts in the global trading system. However, the mechanism has faced difficulties in maintaining its effectiveness, as WTO members have failed to negotiate amongst themselves. One of the main factors causing the crisis has been US discontentment (PAYOSOVA, 2018), with recent years seeing American officials blocking appointments to the Appellate Body, to force WTO members to negotiate rules according to US concerns. This blocking also limits the capacity of judicial overreach.

			The Dispute Settlement Understanding (DSU) was negotiated as a tool of “single undertaking” in the Uruguay Round. According to Article 17.1 of the DSU, if there is a failure to resolve a dispute among WTO members the case is to be solved by an ad hoc dispute panel whose decisions are binding unless appealed. In the case of appeals, Article 8 of the DSU establishes a standing body by all WTO members acting through the DSB. In general, the Appellate Body consists of seven members appointed by consensus and may be a substitute for multilateral negotiations.

			Payosova (2018) points out that the AB may not have enough members to review cases, and that the DSB is severely endangered if there is no resolution of the crisis. The authors suggest that failure to resolve the DSB crisis generates risk within the world trade system, allowing larger players to act independently, unilaterally, and prone to resort to retaliation to achieve their goals. Thus, the AB impasse might damage the WTO’s judicial function, as well as its proper functioning as a negotiating forum.

			In the case of restored tire imports, Brazil has been involved in a dispute at the WTO for years. Between the years 2005 and 2007, Brazil imposed barriers restricting the entry of used or restored tires. However, the European Union claimed that this was a protectionist and restrictive measure to protect Brazilian domestic markets. Luz and Durante (2013) describe how the appointed panel gave almost total victory to the EU; however, the issue was not interpreted as being carried out with the EU’s interests in mind. The EU appealed, but the outcome reversed almost all initial deliberations, leaving Brazil to benefit greatly from the trial.

			Castelan and Santos (2018) showcase statistics on the opening of disputes in the WTO in the last 20 years (1995-2015), with their final analysis highlighting the main distinctions in the Brazilian diplomatic posture in these decades. The authors demonstrate that the broad period of 1995-2002 includes the majority of consultations brought to the DSB by Brazil. While between 1995 and 1999 Brazil won disputes against a wide dispersion of countries, between 2001 and 2002 the cases were mainly directed against the US. Following 2003, the number of disputes against the United States dropped significantly, and only two disputes occurred in the next decade.

			One of the first major cases that Brazil has gotten involved in was the aircraft case against Canada. This case marked a Brazilian shift towards more assertive behaviour in disputes (RAMALHO, 2020). Shortly afterwards, in what became known as the cotton case, Brazil led a dispute at the WTO against the US regarding a farm bill (OLIVEIRA, 2007) that the Brazilian government argued that was harming domestic producers through a unilateral subsidy policy. The result of the dispute was favourable to Brazil, and the WTO authorized retaliation measures that cost US$ 147 million annually (AZEVÊDO, 2013; CASTELAN & SANTOS, 2018).

			Currently, the US has been blocking the start of the selection process for new AB members. Following the end of the term of Ricardo Ramirez and Peter Van Den Bossche, in June and December 2017, respectively, and the resignation of Hyun Chong Kim, the US has maintained this policy. In the next year, the US continued its blocking strategy, opposing the reappointment of Shree Baboo Chekitan Servansing, whose first term expired in September 2018. This strategy aims to generate a blockade in the DSB mechanism, given at least three members are necessary for the mechanism to be able to operate.

			Brazil is one of the most active users of the DSM system. Ramalho (2020) points out that until November 2019, Brazil had appeared as a plaintiff in 33 disputes, as a defendant in 16, and as a third party in 147 cases. According to the author, more recently Brazil has usefully argued against American anti-dumping measures on orange juice, South African anti-dumping duties on chicken meat imports, Indonesian restrictions on imports of meat and chicken products, Thailand’s sugar sector support regime, and the safeguards applied to sugar imports by China. These cases show how Brazil has been on active WTO participation, one with diverse requests.

			The current crisis of the mechanism calls into question the possible difficulties that can arise if it is necessary to reform the model. On the one hand, there is uncertainty regarding the referral and outcome of specific cases so long as the crisis persists. On the other hand, as highlighted by Ramalho (2020), there is a possible threat to the independence and impartiality of the adjudicators, as well as to the mechanism of adoption of reports by negative consensus. The WTO also risks a possible decrease in the consistency and predictability of contractor decisions. The author argues that these two points are situated as the two “systemic” problems, which can jeopardize the proper functioning of the mechanism.

			In parallel to the crisis, the EU and Canada have reached a bilateral consensus on how to resolve their disputes. The agreement between the two parties represents a proposed model to overcome the crisis of the mechanism. To maintain the current structure of appeals, the group of arbitrators is composed of former AB members, and legal support is provided by the Secretariat of the Body. Based on the same arrangement, the EU and Norway also recently concluded a bilateral agreement. According to Ramalho (2020), Brazil is not necessarily predisposed to accepting this change in the DSB permanently, as this could bring uncertainty regarding the functioning of appeals. A plurilateral solution in this case is seen as a temporary possibility.

			Given that Brazil remains one of the main users and supporters of the DSS, it follows that the unhindered functioning of the dispute settlement pillar is of utmost importance to the country’s foreign ministry. Through the DSB, Panels, and the AB, Brazil has acquired noteworthy gains in terms of knowledge and material benefits by acting against unjustified or unfair industrial subsidies (for example the aircraft cases relating to Brazil and Canada) and agriculture-related trade measures (for instance the notorious cotton case) (COZENDEY, 2013; DA COSTA RAMALHO, 2013, 2019; PEREIRA, 2012).

			This has led Brazil to propose new to break the deadlock around the AB (DELEGATION OF BRAZIL, 2019a), and to support the Walker process. On 24 January 2020, given the de facto paralysis of the AB in 2019, Brazil co-sponsored the idea of establishing a multi-party interim appeal arrangement (MPIA) to temporarily substitute the AB in its time of inoperability (AUSTRALIA, 2020; EUROPEAN COMISSION, 2020). The country has also appointed Ambassador José Alfredo de Graça Lima to be a member of the MPIA (MOREIRA, 2020).

			The objective is to have a second degree within the DSS, avoiding it for now as Panels continue to work, so members’ right to appeal their reports does not result in manoeuvres that benefit from the “legal limbo” stemming from AB’s paralysis. Through this provisional arrangement, members will not be able to steer clear of their obligations by appealing panel reports. Under President Bolsonaro, Brazil argues that the plurilateral arrangement must not become permanent or hinder the larger goal of finding long-term solutions for the AB and the DSS (DA COSTA RAMALHO, 2020).

			To summarize, as Gadelha (2020) argues in her interview:

			WTO has been severely affected by the US pressure on the DSB that brought the organization to a stalemate. Since an Investment Facilitation agreement might be an interesting tool to boost investments in the post-pandemic scenario, thus reigniting economies and the natural flow of financial resources between countries, they could indeed play a major role in the restructuring of the WTO itself that so desperately needs a clear new mandate, new tasks to pursue.

			Eyes in Geneva: Brazil on Monitoring and Transparency

			This will benefit all WTO members. It may not be fair that some benefit from the transparency of others when they don’t open up. But globally, institutionally, it’s a plus for the system.

			(Gabrielle Marceau, 2020)

			As with dispute settlement, the Brazilian diplomatic corps at the World Trade Organization has been active in seeking a reform and reinvigoration of the Monitoring and Transparency Pillar of the WTO. For Brazil, monitoring and transparency seem important; however, outcomes in the so-called “deliberative pillar” are not enough for the reform needed. Within the Ottawa Group, the country is responsible for coordinating the initiative dedicated to enhancing the works of the Sanitary and Phytosanitary (SPS) Committee; there is a proposal being negotiated currently (ARAÚJO, 2019). The goal is to improve the process of consultations among members without changing their rights and obligations, in the process enhancing the likelihood of resolving concerns within the Committee by efficiently discussing matters through facilitated discussions.

			With this aim, Brazil has proposed, for instance, that the annotated agenda of the meeting be circulated at a reasonable time prior to the meeting, and that members present their concerned topics in advance as well, to make it possible for every delegation to prepare itself for the debate. Another idea is that the Secretariat shall provide the means for remote participation when organizing thematic sessions (DELEGATION OF BRAZIL, 2020), a rather important proposal given the current social isolation the world is in due to COVID-19.

			Notwithstanding, it can be argued that under President Bolsonaro Brazil opposes the idea of sanctioning non-compliance with notification obligations, particularly because this would privilege the strongest stakeholders, who have greater capacity to gather information through their market-intelligence units. In addition, Brazil co-sponsors Switzerland’s proposal on enhancing transparency in non-preferential rules of origin.

			Under President Bolsonaro, Brazil seems to maintain that the WTO must continue to provide technical assistance through its efforts of trade-related technical assistance (TRTA) and training (WTO, 2020p). Nonetheless, as in the case of S&DT, no countries must have a blank cheque to act without monitoring and transparency.

			Farm Priorities: Brazil and Agriculture

			In some areas, such as agriculture, Brazil has always had a key role given our role in this global market.

			(Henrique Moraes, 2020)

			Agricultural production is of unparalleled importance in shaping the Brazilian economy, and as a result this section will be devoted specifically to the role agriculture has played in Brazil’s diplomatic activity at the World Trade Organization. Since the colonization period, the Brazilian economy has been structured and developed as an agro-export economy, a process which occurs with the ascension and decay of different products, historically including plantation products such as sugarcane, coffee, and rubber. Agriculture has been central to the Brazilian economy since the colonial and imperial periods, as well as in the initial period of the republic. From the 1930s onwards, an effort was made to industrialize the economy; even so, efforts were made conciliating agricultural interests. In Gadelha’s (2020) words: “Brazil has been playing a major role as a supplier of commodities. Although it has a sophisticated industrial prospect, with a substantial output in technological sectors like aviation or IT, its trade balance remains highly linked to basic and intermediate goods.”

			With the adoption of the ISI strategy, agricultural exports assumed the role of generating foreign exchange to balance the Brazilian trade balance and to generate new capital for industrialization (FURTADO, 1961; ABREU, 2014). In the 1990s, following the demise of the ISI strategy, new needs arose, and a more liberal foreign policy that sought to connect Brazil with the foreign market – and allow greater penetration of foreign capital in the domestic economy – was adopted (ABREU, 2014). As Cima (2020) points out in his interview, Brazil has always been a major player in the WTO, and a very active one in issues related to agribusiness. Graph 2 shows the increase in the use of land for permanent agriculture in Brazil since the 1960s. The agricultural land usage refers to the share of land area that is arable, under permanent crops, and under permanent pastures. With a global agricultural occupation average of around 37%, occupation in Brazil approached this average mainly after the 1990s.

			Graph 2: Agricultural land (% of total land area)
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			Source: Author’s elaboration, based on figures from the World Bank.

			Diplomatically, Brazil has been proactive in the agricultural debate within the WTO. The advancement of negotiations that promote the opening of markets – and better conditions of competitiveness for national agribusiness – is a top WTO priority for Brazil. Agricultural production is of fundamental importance to the Brazilian gross domestic product (GDP), and its results are extremely vital for the result of its trade balance with the rest of the world, with the gains resulting from Brazilian diplomatic negotiations working towards the sector’s commercial results. From a global perspective, its importance is also due to the fact that Brazil is one of the largest agricultural-exporting countries worldwide.

			Brazil is now the world’s third-largest agricultural exporter – after just the US and EU – and the country with the largest agricultural trade surplus. Its exports are expected to continue to rise rapidly, enabling Brazil to potentially overtake the US and EU in the near future. Given the failure of the Doha Round, agriculture remains one of the WTO’s main issues to be addressed comprehensively and satisfactorily. With the exception of the Bali and Nairobi meetings that dealt with tariff quotas, subsidies, credits, and export guarantees, the WTO has failed to agree upon broader liberalizing measures on international agricultural trade.

			Regarding agriculture, according to the CAMEX database of the UN’s International Standard Industrial Classification (ISIC), Brazil’s agricultural exports’ free on board (FOB) value in 2019 was US$43 billion, at 19.1% of the total exports. The main product on the Brazilian export basket was soybeans, with a value of US$26.1 billion, which represents 62% of total agricultural exports, while the second-most important item was corn in grains (US$7.3 billion and 17% of total), the third was coffee (US$4.6 billion and 11% of total), and the fourth was cotton (US$2.6 billion and 6.1% of total). According to ISIC classification, livestock exports are classified as part of the processing industry, and in this category Brazil also maintains relevant numbers. Beef brought in US$6.5 billion in 2019, with poultry at US$6.5 billion and pork meat at US$1.49 billion in total. Sugar and molasses, as well as cellulose, were also among the main products in the Brazilian export basket, amounting to US$5.2 and US$7.5 billion, respectively.

			According to Hopewell (2013), Brazil successfully waged two landmark trade disputes – the cotton and sugar cases – against American and European agricultural subsidies, as well as created a major coalition of developing countries – the agricultural Group of 20 (G20) – which brought an end to the shared US-EU dominance of the WTO and made their trade policies a central target of the Doha Round in November 2001. The author also highlights that Brazil has emerged as one of the most vocal advocates of free-market globalization and the push to expand and liberalize world markets. In the last two decades, Brazil has emerged as an agro-industrial export powerhouse, transforming the national economy and its trade objectives. Brazil now has one of the world’s most sophisticated agro-industrial sectors, based on massive economies of scale and highly-mechanized, capital-intensive, vertically-integrated production (VALDES, 2006). It is important to recognize how the outcome of the disputes represent a different paradigm in which a developing country has successfully modified a developed country’s subsidy policy.

			At the time when the DDR was launched, Brazil was already asserting itself as a major agricultural exporter. Brazil has remained supportive of stable rules and effective discipline measures for developed countries spending on domestic subsidies, the elimination of export subsidies, and substantial access to markets in both developed as well as developing countries. In practice, this appears as solidifying ties with traditional partners such as the US, EU, or Japan, while also forging new South-South links with key partners such as China and India.

			Agribusiness exports are also seen as a critical means of generating foreign exchange and avoiding the balance-of-payments problem that has historically plagued the country. Agribusiness exports constitute an important pillar of the current development model being pursued by the Brazilian state, and agribusiness has largely been given primacy in determining Brazil’s trade policy and its position at the WTO.

			Many Brazilian companies, such as JBS, Brasil Foods, Citrosuco, and Citrovita have become transnational, engaging in aggressive investment and acquisitions abroad, expanding their production and distribution facilities around the world, and becoming among the world’s largest ﬁrms in several sectors (WILKINSON 2009; HOPEWELL, 2013). In Graph 3 below, Brazilian and global agricultural exports are displayed following the creation of the WTO. While imports of agricultural products from Brazil have remained relatively stable over time, Brazilian exports have shown a positive trend since the creation of the WTO, following the trend of world exports represented in the bottom panel of the graph.

			Graph 3: Agriculture export and imports annual value (million US$)
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			Source: Author’s elaboration, based on WTO data.

			Even though Brazil’s trade policy has been inward-looking and centred on protecting domestic industries from foreign competition, the development of the export-oriented agribusiness sector raised the incentives for an assertive strategy at the World Trade Organization.

			In the context of trade liberalization and growth of primary exports, Brazilian agribusiness identiﬁed the Doha Round as an opportunity to reduce trade barriers and other market distortions. Brazil’s negotiation objectives were centred on removing barriers to new markets and revisiting subsidy policies, especially those US and EU subsidies targeting agriculture. These subsidies harmed the market price of commodities exported from Brazil, hindering the growth of the Brazilian primary sector (HOPEWELL, 2013).

			The need for reform of agricultural interests remains urgent for Brazil, as an additional guarantee of maintaining the competitiveness of Brazilian exports in the event of a falling price scenario. At the Nairobi Ministerial Conference (2015), Brazil achieved a new and significant negotiating breakthrough by leading, in partnership with the European Union, the proposal that led to the banning of export subsidies for agricultural products. This was a historic moment for the WTO, given that subsidies for the export of industrial goods were banned over 60 years ago, in 1958. Thus, since the Nairobi conference, Brazil has prioritized domestic agricultural support.

			Adding to the agricultural conflicts present in the WTO are non-tariff measures such as sanitary and phytosanitary standards, oft-unjustified and arbitrary barriers hinging on a dubious scientific basis. These barriers are increasingly felt in global agricultural trade, and showcase how, besides dealing with agricultural subsidies, any drive for WTO liberalization must deal with non-tariff friction that hinders the functioning of agricultural trade flows (BEGHIN & BUREAU, 2017; SVOBODA, 2019; KHALIQI 2018).

			In general, one could argue that under President Bolsonaro, Brazil has two main interests in the rulemaking pillar reform: reinvigoration and assuring that agriculture discussions will lead to some semblance of reform. Reinvigorating the legislative pillar is important to assure not only WTO credibility, purposes, and objectives, but also the proper functioning of the multilateral trading system. This is particularly relevant in a period of growing protectionism, evident in the US-China trade war and worldwide national responses to the COVID-19 pandemic.

			Brazil appears to argue that reform of the pillar hinges upon reassessing the consensus decision-making rule, with focus paid rather to plurilateral – such as JSI – initiatives. As a sector of paramount importance for the Brazilian economy and international trade, the country cannot accept that WTO discussions on agriculture have not concretely evolved since the Uruguay Round. Brazil maintains offensive interests in all three pillars of the agricultural agenda, namely, domestic support, market access, and export competition. With the exception of the tariff-quota administration and the 2015 prohibition on agricultural export subsidies, agriculture has not been properly negotiated, let alone been centralized within the WTO agenda, despite having been the most pressing issue in multilateral negotiations since the Uruguay Round. The 7th Ministerial Conference in Geneva (2009), the failure of which led to the demise of the Doha Development Round, was principally due to disagreement on agriculture, particularly on agricultural safeguards (WTO, 2008) (HUFBAUER & CIMINO-ISAACS, 2015). In addition, the failure to reach results in the late 2000s was due to US and Indian opposition at MC11, especially the uncompromising Indian stance on public stockholding and its link to ensuring food security (HINGMIRE & CHINCHOLE, 2017).

			Setting Health Standards: Brazil and SPS

			Open plurilateralism is the only way to go forward.

			(Marcelo Cima, 2020)

			Much as with the agricultural case, Brazil has played a leading role in the discussions surrounding the WTO Agreement on the Application of Sanitary and Phytosanitary Measures (the SPS Agreement), and this section will therefore focus on the SPS situation as it stands for both Brazil and the Organization as a whole. The Brazilian position has consistently stressed the importance of sanitary assessment with a scientific basis to avoid arbitrary and unjustifiable discrimination. Brazil recognizes the need to protect human, animal, and plant life, but its diplomatic stance also advocates for limiting the effects of SPS measures on trade.

			 The SPS Agreement aims to find a balance between the right of governments to protect food safety and plant and animal health, and the need to prevent these sanitary and phytosanitary measures from becoming unjustified trade barriers or an excuse for protectionism. The SPS Agreement first entered into force with the 1995 establishment of the WTO.

			Even though the SPS Agreement provides a solid base to regulate agricultural trade, there has been an increase of non-tariff measures preventing producers from accessing markets, spawning a need to improve the agreement. As Brazil is one of the major agricultural exporters, it is interested in dealing with the matter in a plurilateral perspective, to ensure that SPS measures are addressing human, animal, and plant life and health concerns. Hence, the path suggested by Brazil is starting with a group of like-minded WTO member countries and eventually building a broader coalition at the WTO.

			In the recent WTO discussion on the revision of the SPS Agreement, Brazil made several proposals and, together with the USA, has been one of the most active member countries in discussing its improvement. Brazil has consistently opposed how certain WTO members notify only on measures relevant to agricultural trade, such as pesticides and fungicides. In this case, a country imposes limits below international standards (as provided for in the SPS Agreement). Brazilian diplomats have therefore argued that the measures related to SPS should require scientific justification, as well as equivalence in applications across different countries. To simplify the discussion, Brazil has recognized that it is also important that pest-free areas, confirmed by relevant international organizations, have automatic recognition by the WTO.

			Data related to SPS notification are shown in Graph 4. In general, SPS measures that WTO members raise notification of mostly concern regulations and standards, which are dealt with under the Agreement. Under a proposed agreement, WTO members are obliged to notify in advance any intention to introduce new SPS measures or to modify existing measures, and also to notify immediately when emergency measures are imposed. The data shows the trend of SPS notifications calculated by the Hodrick-Prescot Filter for Brazil, the US, the EU, and China since 1995. It appears that for Brazil, China, and the European Union there is a slight tendency for annual SPS notifications. On the other hand, the inverted U shape for the USA data indicates that there were many SPS notifications, well above the amounts for Brazil and other countries reported in the graph. Current notification numbers in the USA are at the same level as China, Brazil, and the EU nowadays.

			Graph 4: SPS notifications by country (trend)
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			Source: Author’s elaboration, based on WTO data.

			In general, as Lima (2020) points out, Brazil’s diplomatic concern on the SPS matter is “to eliminate or at least reduce the restrictive and discriminatory treatment applied to trade in agricultural and livestock goods”. The interviewee argues that the SPS Agreement is “an indication of progress towards reducing distortions resulting from policies, measures, and practices contrary to the letter and the spirit of the General Agreement”, and also highlights the need of continuing work on this subject in order to fulfil “the mandate stated in Doha as a requirement for the system to benefit all its members”.

			The Marine Matter: Brazil and Fisheries

			The difference is that Bali and import subsidies were multilateral and Buenos Aires is an agenda for plurilateral negotiations, with the exception of fishing.

			(Paulo Elias, 2020)

			Brazil has taken an active diplomatic stance concerning the fishing negotiations in the WTO, providing a model of how multilateral negotiation in the Organization’s third decade can appear. Along with other developed countries in the Global South, the country has positioned itself to seek plurilateral solutions that defend the country’s economic interests, especially related to the issues of food security and subsistence that fishing activities provide for the local population. Mesquita (2020) highlights, in her interview, that in January 2017 Brazil engaged in a plurilateral agreement on fishing, the first plurilateral agreement of which Brazil formed part in its history in the WTO.

			In general, fishing is one of the oldest productive activities in Brazil and is an important part of the economy. It is responsible for creating and maintaining jobs in coastal communities and also those located on the banks of rivers and lakes, and thus Brazilian diplomacy has been active in negotiating the issue of fishing subsidies. Abdallah and Sumaila (2007) detail how, since the 1960s, the federal government of Brazil, through the Fish Agro-food System (FAS), has shaped the fishing sector through two main instruments, fiscal incentives and rural credit. Both policies have played an important role in developing and maintaining the fishing industry. The authors point out growth in the sector by showing the increase in the fish catch; more specifically, Brazilian fisheries’ cumulative catch expanded impressively from 1960 to 2001, increasing by about 281-710,000 tonnes per year.

			According to Cho (2015), the issue of fishing subsidies is a complicated matter that encompasses an environmental, trade, and developmental dimension. Firstly, it is an environmental issue, given how it is undeniable that the depletion of fishery stocks causes harm to the environment. Thus, if fishery subsidies cause over-fishing that result in the depletion of fish stocks, they may be regulated. Secondly, it is a trade issue. Overfishing may distort the trade of fisheries products through the displacement of imports or exports, price undercutting, price suppression, price depression, etc. If fisheries subsidies cause overfishing, it can be argued that the subsidies harm international trade. Thirdly, it is a developmental issue. Considering that many developing and least-developed countries are engaging in the fishing industry, and are largely dependent on it, fishery subsidies provided by relatively developed countries may have a negative impact on the socioeconomic development of under-developed countries.

			Graph 5: Fisheries and Agriculture (FOB, billion US$)
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			Source: Author elaboration, based on Ipeadata figures.

			Graph 5 shows the evolution of fish exports from Brazil. As can be seen, there is an increase in the volume exported until 2004, followed by a reversal of this trend that persists until 2011. Thereafter, there is an upward trend once more, one that has already exceeded the historic high reached in 2004. In particular, the data from Brazil’s Camex indicates that exports of whole fish (alive, dead or chilled) reached US$ 48.7 million in 2019, mainly exported to the US (85%), Hong Kong (2.9%), and Japan (1.4%). Meanwhile, the exports of fish (dried, salted, in brine, smoked, or edible preparations) arrived at US$ 10.43 million in 2019, with the main destination being China (98%).

			In terms of imports, Brazil bought live fish in 2019 mainly from Chile (99%), and imported fish (dried, salted, in brine, smoked, or other edible preparations) mainly from Norway (64%), China (25%), and Portugal (11%).

			Negotiations on fishing subsidies are mainly focused on pursuing a regulatory agreement that generates the proper incentives to support the fishing sector. However, other issues arise, such as problems of overexploitation, which are a risk to the sustainability of the ocean’s fish resources. The trade-off between growing the fishing industry and hazarding the ocean sustainability has divided opinions of countries. One group is led by New Zealand, the “Friends of Fish” that stand for limitations on fishing subsidies based mainly on environmental arguments. On the other side of the matter, there are fishing countries such as China, India, and Japan, that are reluctant to weaken their fishing industry.

			More recently, a group of countries, led by the USA, indicated their intention to move forward in negotiations on the topic at the WTO, in principle in a plurilateral format. Brazil has already indicated its willingness to participate in exploratory conversations on this subject. It is important to keep in mind that especially for developing countries such as Brazil, artisanal fisheries are an important source of income and subsistence.

			Thus, Brazil is engaged in the negotiations, and has been working constructively to help build consensus towards an agreement on fish subsidies. An agreement depends on the flexibility of the main actors and large fishing subsidiaries involved, particularly those countries with large fishing industries such as China, Indonesia, Peru, India, Vietnam, Malaysia, and the Philippines (MALLORY, 2016; RAM-BIDESI & TSAMENYI, 2019). After all, an agreement’s effectiveness depends in part on prohibitions, or on substantially reducing the current levels of subsidies.

			The Brazilian position on the fishing issue is related to combating unsustainable fishing, maintaining economic fuel subsidy programs for vessels and the modernization program for the fishing fleet, reducing the support granted to the main fishing enterprises in order to allow the development of “late entrants” in fishing activity, and ensuring that small subsidiaries such as Brazil do not have limited operations. Moreover, Brazil has engaged with the issue by presenting a joint proposition with Ecuador and being involved in the “overfished stocks” thematic pillar.

			The elimination of subsidies to illegal, unreported, and unregulated (IUU) fishing will surely stimulate members’ positive perceptions vis-à-vis the WTO (BACCHUS & MANAK, 2020), as the topic is seen as “a litmus test for the future of the WTO’s negotiating function” (CAPORAL , 2019, p. 38). Some members, such as Canada and Costa Rica, claim that reinvigorating the negotiation pillar implies discussing a new relationship between trade and the environment, particularly the dossier of sustainability. This renders the agreement on the elimination of subsidies to IUU of the utmost importance, given that since 2015, when Agenda 2030 was approved, each country’s government has politically committed to reaching an agreement as a way of fulfilling part of the 14th Sustainable Development Goal (WTO, 2020j).4

			The Trade Precedent: Brazil and the TFA

			Brazil had a very significant participation in the various ongoing negotiations. After a change of domestic position, it effectively supported the efforts that led to the Trade Facilitation Agreement success in 2013.

			(Celso Pereira, 2020)

			Brazil was actively engaged in the process of creating the Agreement on Trade Facilitation (TFA), an issue that has been on the WTO’s agenda since 1996, and one with major implications for the ongoing IF negotiations it has spearheaded in recent years. With Brazilian participation and with the influence of DG Azevêdo, the bases for the agreement were prepared at the ministerial meeting in Bali in 2013. This agreement garnered an expectation that the WTO negotiating pillar could work, even following the Doha debacle. According to CNI (2014), the agreement represented an opportunity for the reduction of domestic and external costs related to Brazil’s foreign trade, especially regarding customs, one of the most frequent concerns of Brazilian exporters. Prazeres (2020) highlights that at first Brazil was still intransigent concerning topics that could affect agriculture. However, this position appears to have started changing during the Bali ministerial conference, where momentum was building in favour of a trade facilitation agreement, and Brazil assisted in the final moments of the discussion due to the National Confederation of Industries (CNI). Thus, Brazil began to position itself favourably to the agreement due to its national industry interests. Prazeres (2020) views that this was a sign that Brazilian foreign policy was repositioning itself as more pragmatic, more realistic, and more constructive concerning what was possible. Analysing the Logistics Performance Index (LPI) provides a numerical outlook on this issue, as one can see that there has been an improvement in the Brazilian international trade handling in recent years. Graph 6 shows this index, which attributes values to the frequency in which shipments reach their destination within scheduled or expected time (with 1 being low, and 5 being high). Graph 6 makes it clear that at the beginning of the decade the value of the index for Brazil was very close to the maximum value, which indicates a logistical and customs timetable. In addition, Brazil’s LPI score is also high in relation to the world standard at this point in time. However, looking at the most recent values, there is a narrowing of the gap between the Brazilian score and the world average values, leading to a downward trend that indicates an improvement in the efficiency of Brazilian logistical procedures.

			Graph 6: Brazil’s Logistics Performance Index
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			Source: Author’s elaboration, based on World Bank data.

			In general, the TFA is a set of multilateral rules for the WTO. It is the only multilateral agreement negotiated since the creation of the Organization 20 years prior. The TFA consists of a small package of decisions centring on matters of interest to developing countries left behind in the DDR. An effort to boost trade facilitation aims at reducing the costs of international trade operations related to cargo transportation, customs procedures, and commercial regulations in order to promote an increase in global trade flows.

			According to Hoekman (2014), the main features of the TFA include: universal WTO membership, with all disciplines applying to all member countries; setting trade policy disciplines, calling for joint action by donor countries, development assistance providers, and developing country WTO members to assist the latter in implementing certain provisions of the agreement; a mechanism for experts to assess whether and why a developing country is not able to implement commitments according to the timeframe.

			Despite the TFA having been agreed to by consensus at the 9th WTO Ministerial Conference, a problem of not meeting deadlines continues the pattern established during the Doha Round (HOEKMAN, 2014). In this context, the TFA entered into force in February 2017. From a Brazilian viewpoint, there are desirable features in TFA such as speeding up customs procedures and international goods trade flows, ensuring transparency and disclosure of customs procedures, as well as providing training and technical assistance (NEVES, 2017). A former representative of a developing country (2020) indicates that, in his opinion, the future of the Organization is more linked to issues of facilitation than to large tariff agreements; with this in mind, the TFA tends to be the parameter of new agreements.

			At first, Brazilian foreign policy acted to defend its export interests, especially those related to the agricultural sector. Together with Australia and New Zealand, Brazil presented a proposal for accelerated customs clearance. To avoid commercial damage to perishable products, it would be necessary to facilitate product storage, increase the efficiency and transparency of the release process, and avoid unnecessary product load controls.

			In particular, the TFA, due to its flexible structure, allows developing members to point out commitments for immediate implementation or to indicate the need for additional time or technical assistance. The TFA arrangement is seen mainly by developed countries as a possible model for future multilateral agreements at the WTO.

			Brazil pointed out most (approximately 95.8%) of its commitments as belonging to the immediate implementation category, and yet the Brazilian current rate of implementation commitments is at 100%, well above the average rate of implementation commitments by all WTO members, which is 68%. In general, Brazil is increasingly interested in removing administrative barriers, including in other developing countries which also are important markets for Brazilian products. In practice, the TFA aims to reduce transaction costs, which could have positive effects not only for Brazil, but also for many other WTO members.

			Digital Consumption: Brazil and E-Commerce

			So, I think investment facilitation, along with e-commerce, has the power to transform the way members and the general public view the WTO’s negotiating branch.

			(Tatiana Prazeres, 2020)

			Brazilian diplomats have shown active participation in matters related to electronic commerce at the WTO, and have thus spurred the need for this subchapter, which deals exclusively with the question of e-commerce within the Organization. Since the beginning of discussions on Internet governance, the country has been seeking conciliatory solutions that benefit WTO members. Regarding e-commerce specifically, Brazilian foreign policy has been proactive, both in terms of understanding the impacts of possible regulations on a relatively new sector of the economy, and in defending an active diplomatic position that protects its interests.

			Sales on digital platforms are a relatively new topic in world trade, but they keep pace with digital technological developments. Global e-commerce figures indicate that the sector is experiencing rapid growth and has an upward trend, as seen in Graph 7, which shows the world values of e-commerce.

			Graph 7: Annual e-commerce world sales (million US$)

			[image: ]

			Source: eMarketer. Author’s elaboration.

			At the 11th Ministerial Conference in Buenos Aires in 2017, a set of measures related to the issue of e-commerce was brought to the table within the broader discussions about IF measures for the domestic regulation of services. These initiatives emerged from the impasse in the WTO negotiating pillar, due to the difficulty of considering new topics for the agenda outside of the Doha mandate.

			In this context, nine explanatory meetings were held in 2018 in which pre-existing legal texts, domestic legislation, and bilateral agreements on the subject were analysed. Then, on 25 January 2019, the Davos ministerial declaration on e-commerce marked the beginning of the initiative’s negotiation phase (THORSTENSEN, 2019). In addition to Brazil, other members presented proposals on the subject, such as China, the US, the EU, Japan, Canada, New Zealand, Taiwan, Hong Kong, Singapore, Ukraine, and the Pacific Alliance countries.

			The July 2019 Brazilian document INF/ECOM/27/Rev.1, the product of coordination between various government agencies, shows the country’s commitment to an open and free Internet, consumer and personal data protection, as well as tax, competition, and cybersecurity issues (THORSTENSEN, 2019).

			Regarding competition, Thorstensen (2019) points out that Brazil’s diplomatic approach to e-commerce is focused on avoiding restrictions to competition by online platforms. In addition, there is an effort to prevent online platforms from engaging in arbitrary or unjustifiable discriminatory advantages within their services, products, or apps. The authors highlight that Brazil also suggests that members should establish measures protecting consumers from misleading and fraudulent commercial practices in the digital environment.

			Moreover, to prevent a disadvantage to national companies, Brazil’s proposition highlights the importance of the capability of imposing internal and income taxes, including for companies with no commercial presence in the national territory. The proposal also considers the issue of free transit of data, preserving the protection of personal information and privacy in Brazilian cases according to the domestic General Data Protection Law (Law 13.709/2018).

			In numerical terms, there is an increase in revenue from e-commerce sales in Brazil, providing background for the Brazilian diplomatic position in seeking regulation for the sector. Graph 8 shows a positive trend that indicates e-commerce growth in Brazil. As can be seen, Brazilian data demonstrates that e-commerce in Brazil follows the global trend of expansion.

			Graph 8: Brazil’s e-commerce sales (billion US$)
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			Source: Webshopper/Ebit. Author’s elaboration.

			In addition to the absolute and continuous increase in e-commerce sales, there is also an increase in the number of consumers, as new individuals start to enter and make purchases in this market. Graph 9 below shows this positive trend in new consumers.

			Graph 9: Brazil’s new e-commerce consumers (million)
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			Source: Webshopper/Ebit. Author’s elaboration.

			From a global point of view, there is a certain polarization in plurilateral negotiations with China and the US. The main goal of the US is to regulate data safety and other requirements involving the forced transfer of technologies and industrial secrets. In contrast, China’s approach avoids dealing with the data regulation matter and is more focused on themes that favour the facilitation of e-commerce. The Chinese argument is that data regulation is complex to implement due to the divergence of opinions among WTO members.

			Brazil’s WTO Past, Present, and Future: Concluding Remarks

			Of course, Brazil can play a really important role in shaping the future of trade negotiations at the WTO if it manages to exercise leadership so that the agreement is effectively materialized with a significant number of participants.

			(Tatiana Prazeres, 2020)

			In this section, the evolution of Brazil’s positionings within the WTO, and thereby across the international trade regime, has been reviewed and assessed. One key insight demonstrated by the analysis is that the Brazilian diplomatic position has transitioned from a defensive, self-interested posture towards a proactive, pragmatic position of leadership within the organization.

			One major aspect explored in this chapter was the failure of the Doha Development Round to achieve concrete results. Indeed, in a context exacerbated by the 2008 global financial crisis, the negotiations regarding the DDR reached a deadlock where developed countries were less likely to meet developing countries’ demands. In this turning point, Brazil’s position relied on pragmatism, as the country sided with those willing to let go of Doha themes, such as agricultural subsidies, to pursue more pressing matters that had high potential for international agreement, even if achieved plurilaterally. Brazil’s IF agenda is indicative of that new diplomatic posture.

			On the other hand, this shift set Brazil up to come into opposition with other emerging economies such as India or South Africa, who chose to remain faithful to the themes debated throughout the DDR. This may be analysed in contrast to Brazil’s previous position, which favoured more aggressive pro-development reforms within the WTO. One cited example is the country’s creation of the Agricultural G20, along with India and Argentina, in 2003. However, this new disagreement among BRICS (Brazil, Russia, India, China and South Africa) members has not impeded the obtention of win-win concessions for development within the WTO. The Ministerial Conferences of 2013 and 2015, the latter of which led to the establishment of the Trade Facilitation Agreement after 20 years of negotiations, were cited as examples of that.

			From the 1990s, Brazil has started to endeavour towards a more open economy and has intensified its trade flows globally. Simultaneously, the country experienced massive growth rates, having emerged from a difficult economic situation in the 1980s. Inevitably, as the country’s economy began to devote more attention to international trade, it is unsurprising that it also began to push for better and more pragmatic gains within the WTO. As has been argued previously, Brazil’s diplomatic assets are usually put in the service of its ability to develop, and to establish, concrete negotiation proposals. Once again, IF has been interpreted as a logical conclusion of this long trend within the Brazilian diplomatic posture.

			Furthermore, this chapter has argued that the 2013 election of a Brazilian Director-General in the WTO, Roberto Azevêdo, is the culmination of the country’s successful leadership among developing countries throughout the previous decade. The organization was led to tackle more and more themes of interest to developing countries, a trend that went hand in hand with the increasing weight of these countries’ economies within the international trade regime.

			Unfortunately, these same developments that relate to the improved political and economic presence of emerging member countries also contributed to tightening the dysfunction of the WTO’s three main pillars. Indeed, as this chapter has observed, the lasting effects of the 2008 crisis, the rise of China as a trade power, and the failure of multilateralism to generate results have all contributed to an explosion of both developing and developed countries’ frustration with the state of the organization. Hence, this chapter has considered the increasingly successful IF talks, as led by Brazil within the WTO, as a crucial counterweight to this inertia present in other matters. Once again, the chapter’s analysis attempted to demonstrate the pragmatic posture of Brazil despite the current situation.

			Another aspect that characterizes Brazil’s diplomatic pragmatism within the organization, put forward by this analysis, is the country’s search for an alternative that would allow the functioning of the dispute settlement mechanism (DSM), which is currently in crisis. As one of the most active users of the latter, it is in the interest of the country to find a durable solution. While some members, such as the EU and Canada, have resorted to bilateral agreements in order to circumvent the deadlock, Brazil has been pushing for a plurilateral solution. Just as the chapter highlights the complications of the WTO negotiating pillar, it also highlights the difficulties that complicate the functioning of the WTO dispute settlement system, and the potential of Brazil in relation to this issue. In summary, the main idea is that Brazil is not favourable to the judicialization of the dispute settlement process, but in favour of enhancing monitoring of the transparency pillar.

			Finally, the chapter has discussed the Brazilian position across several important themes of the organization that are relevant for the country’s industrial characteristics. As the country’s most important economic sector, agriculture occupies much of Brazil’s activities within the WTO. However, negotiations concerning agriculture suffer from intense competition within the organization. Thus, the world’s three largest agricultural producers – the USA, the EU, and Brazil – have previously been unable to find a satisfactory agreement, until the 2015 TFA between the EU and Brazil. The USA remains resilient to further concessions. Today, agriculture is the country’s main priority within the WTO. In fishery negotiations, Brazil has sought plurilateral solutions in order to guarantee food security and subsistence for relevant populations. The agreement reached in 2017 on this topic was the first ever plurilateral achievement within the WTO, and Brazil’s role in that success was highlighted. However, considering the triple nature – the environment, trade, and development – of fishery activity, negotiations have been fierce between the primary producers. Thus, Brazil’s focus in these discussions has been to defend sustainable fishing, enabling the modernization of fleets, and reducing subsidies in order to help smaller actors in the industry. Regarding e-commerce, a new and relatively unexplored area for negotiations, it was observed that it was only in 2017 that the issue was first brought to the table. Considering the relative fragility of Brazilian online shops against foreign competitors – such as China, or the USA – the country’s priority on this topic has been to prevent disadvantageous measures against its national companies.

			In short, this chapter has proposed reasons to believe that Brazil’s role in the WTO has only increased in the last 30 years, along with the country’s liberalization. Although its agenda has faced setbacks, such as the 2008 GFC and breakdown of Doha talks, the Brazilian diplomatic position has nevertheless contributed to secure agreements, as in the Bali Package of 2013. Combined with the election of one of its nationals to the highest level of the organization’s executive branch, Brazil’s profile within the WTO has been that of a strong soft power, one who possesses significant diplomatic and technical capacity. However, recent developments in multilateral governance have put the country in an uncomfortable position, having sometimes to arbitrate between self-interest and the conflictual positions of its two main economic partners (China and the United States). Nevertheless, Brazil’s pragmatism remains a leading force within the WTO, and investment facilitation is but one of many examples of that aspect.

			

			
				
					1	In WT/GC/M/176 see particularly from paragraph 7.117 to 7.120 and in WT/GC/M/177 see particularly paragraphs 6.35 and 6.36.

				

				
					2	Canada acted to bring together like-minded WTO members in a small, informal group committed to supporting and strengthening the multilateral trading system. The group is composed by Australia, Brazil, Chile, the EU, Japan, Kenya, Korea, Mexico, New Zealand, Norway, Singapore, and Switzerland. Available at: <https://www.international.gc.ca/world-monde/international_relations-relations_internationales/wto-omc/index.aspx?lang=eng#a10>.

				

				
					3	As WTO Glossary defines it: “Group of agricultural exporting nations lobbying for agricultural trade liberalization. It was formed in 1986 in Cairns, Australia, just before the beginning of the Uruguay Round.” Its main goal is to foster free and fair trade in agriculture, benefiting the developing countries in a real and sustainable way. The group is composed by Argentina, Australia, Brazil, Canada, Chile, Colombia, Costa Rica, Guatemala, Indonesia, Malaysia, New Zealand, Pakistan, Paraguay, Peru, Philippines, South Africa, Thailand, Uruguay, and Vietnam (CAIRNS GROUP, 2020b; WTO, 2020d, 2020e).

				

				
					4	The 2030 Agenda set out a 15-year plan to achieve 17 Sustainable Development Goals (SDGs) and several targets, among which the 6th target of the 14th goal aims to “by 2020, prohibit certain forms of fisheries subsidies which contribute to overcapacity and overfishing, and eliminate subsidies that contribute to IUU fishing, and refrain from introducing new such subsidies, recognizing that appropriate and effective special and differential treatment for developing and least developed countries should be an integral part of the WTO fisheries subsidies negotiation.” (Emphasis added)

				

			

		

	
		
			
					An Uphill Process: Investment Facilitation at the WTO

			

			Introduction

			[…] I don’t think it will change; in fact, I don’t even know if, in the current context, it is possible to close a multilateral investment facilitation agreement.

			(Felipe Hees, 2020)

			With the expansion of commercial and financial globalization over the past few decades, investment is becoming increasingly essential to trade as the world economy – and most nations – have gone through a process of economic integration. Due to this, the facilitation of investment and trade can arguably be associated as synchronous concepts. As discussed throughout the thesis, since Brazil was directly involved in the emergence of the idea of investment facilitation (IF), as well as in the facilitation negotiations and discussion of the agreement, it is critical to emphasize that the IF analysis is inextricably linked to Brazilian leadership in the process. Elias (2020) highlights this in his interview, stating: “The change of Brazil’s approach began by accepting these specific agreements, starting with the Bali agreement and the others, thus recognizing that it was no longer possible to have wider packages.

			Taking into consideration that current IF negotiations constitute a solid instance of a plurilateral joint initiative within the broad spectrum of WTO law and policies, this chapter argues that plurilateral negotiations contribute towards updating ancient soft laws by proposing new rules and guidelines to level the playing field of the world economy. Thus, to advance the current multilateral trade system, WTO member states could review the principle of single undertaking and recognize the pragmatism of plurilateral joint initiatives. In fact, this chapter seeks to investigate the argument that the plurilateral framework of investment facilitation is a model to revive the multilateral trade system, as well as a symbol to revitalize the decaying WTO. The hypothesis – IF as an instance for WTO reform – is based on interviews with experts in the international trade system. The main idea of this chapter is to analyse the interviews extensively so that the analysis brings clarification to the thesis discussion.

			In general, results indicate that most interviewees believe an IF joint initiative provides both momentum and progress to the WTO, and to the multilateral trade system more generally. Conversely, some claimants defend that the IF framework is not able to halt WTO decline or is even fated to become another fiasco of the international investment agreement. It is also important to analyse the role played by developing countries, especially Brazil, to launch and support the IF process, which is predominantly oriented towards developing countries, at the WTO. In fact, developing nations seem to have increasing leadership in the world economic order, and the rise of China as a major participant in the world economy reinforces this phenomenon.

			Structurally, each question is presented throughout the text and the responses of the interviewees are exposed in detail. The chapter is organized as follows: Section 5.2 investigates the IF idea as a new approach to investment rule-making; Section 5.3 presents the answers on the current state of IF negotiations; Section 5.4 examines the impact of investment facilitation across all Joint Initiatives; Section 5.5 explores the main obstacles to an IF agreement within the WTO; Section 5.6 interrogates to what extent developing countries are a major part of investment facilitation; in Section 5.7, the role of China in the IF negotiations is assessed; Section 5.8 investigates the relevance of investment facilitation for global development needs; in turn, Section 5.9 presents an introduction of Brazil’s engagement amid the ongoing IF initiative; section 5.10 presents Brazil’s initial and recent contributions to investment facilitation; section 5.11 explores Brazil’s IF push within the WTO; and finally, section 5.12 addresses key countries’ positions concerning investment facilitation relative to Brazil.

			The IF Pitch: A New Approach to Investment Rulemaking

			It is focused on practical measures to facilitate investment. It does not deal with market access or investment protection, which have been more contentious issues in the past.

			(Juan Carlos González, 2020)

			Aimed at investigating the hypothesis of IF negotiations in WTO structural transformation, the interview proposes the following questions to specialists: “How does investment facilitation differ conceptually from more traditional approaches to investment rulemaking?” In the words of Moraes (2020): “Unlike the BIT format, we believe investment facilitation allows for a solution that addresses a number of concerns that investors have without encroaching upon the states’ concerns with maintaining policy space.”

			In general, individuals who believe that the IF framework empowers the WTO in the international economic sphere advocate that IF negotiations tend to succeed or, at least, to be regarded as guidance, because they differ conceptually from more traditional approaches to investment rulemaking. These differences explain why IF seems to have more appeal and traction in the WTO than previous efforts to start multilateral investment discussions – for example, the failed efforts to launch investment negotiations as part of the Doha Round and the Singapore Issues, in the WTO Ministerial Conference, in 1996.

			
					The Devil’s in the Details: Key Distinctions

			

			Some respondents highlighted the difference between traditional WTO investment agreement models and the new IF proposal. As Ambassador Alexandre Parola (2020) distinguishes, investment facilitation ontologically differs from traditional investment approaches and should therefore be considered as a separate initiative. Similarly, another ambassador from a developing country within the WTO (2020) reiterated the difference between investment facilitation and more traditional approaches to red tape, while a Brazilian diplomat working in Geneva (2020) affirms that the plurilateral nature of current discussions on IF bypasses the rigidity of consensus-based decisions and includes any member wishing to discuss the issue. It fosters cooperation and hinders members wishing only to block the process moving forward. As Prazeres (2020) highlights:

			We are talking about an agreement that would most likely be a plurilateral agreement and I think that plurilateral agreements can be a way to keep the organization active and relevant. So, the fact that this topic is enabling a discussion on new modalities of trade negotiation in the WTO, in fact it is not new, but the fact that the possibility of concluding agreements with the sub-groups of the members is being rescued from within the WTO toolkit is something important. So, I think investment facilitation along with e-commerce has the power to transform the way members and the general public view the WTO’s negotiating branch.

			In this sense, an important idea that appears in the interviews is that IF initiatives are not limited to issues of market access or investment protection, and there are practical tools that facilitate integration. In particular, Juan Carlos González (2020) states that investment facilitation is more focused on practical measures which serve a country’s own interests. He believes that investment facilitation does not deal with market access or investment protection, which have been more contentious issues in the past, while understanding that multilateral cooperation and IF agreements form a positive agenda to pursue in the context of rulemaking. In this way, WTO staff member (2020) specifically points out that the main difference between investment facilitation and more traditional approaches is that IF focuses more on ground level obstacles faced by investors (e.g., enhancing the transparency of trade laws and policies, streamlining administrative procedures/reducing red tape, international cooperation), while not covering market access, investment protection, or investor-state dispute settlement. Additionally, Samo (2020) remarks that IF excludes investment protection, market access, and international dispute settlements, which are more common in traditional approaches. That interview highlights that IF negotiations in mid-2020 gathered 101 countries, which is a higher number compared to other joint statement initiatives – such as those concerning e-commerce or MSMEs. In specific, a Senior Ambassador of a Developing Country to the IF discussion (2020) highlights the difference between investment facilitation and more traditional approaches to red tape. The avoidance of government inefficiencies is the core objective of the future IF agreement; meanwhile, it has not been tackled in the traditional investment agreement framework.

			Along the same lines of thought, Carlo Pettinato (2020) underscores that traditional investment rulemaking addresses the conditions under which investors can enter foreign markets (“liberalization”) and under which their assets and interests are protected there (“protection”), including different forms of dispute prevention and settlement. He differentiates this from investment facilitation, which features regulatory disciplines aiming at eliminating obstacles and barriers to foreign direct investment, theoretically desired by both the host state and the investor. He concludes that IF is complementary to traditional international investment agreements, but of equal importance in investment policymaking to ensure that countries can utilize their entire potential to attract foreign direct investment (FDI).

			
					The IF Selling Points

			

			The comparison between traditional BITs and IF initiatives is recurrent in the responses of several respondents. Felipe Hess (2020) believes that the essence of investment facilitation is the opposite of traditional BITs, since the latter are focused on protection and guarantees for the investor that they will not lose money, as a mechanism to attract investments. He differs this from ACFIs and Brazil’s proposal, due to their focus on simplifying and navigating a series of tangled institutions and rules, a focus therefore more geared towards breaking the gridlock on more practical issues that can inhibit investments. He sees Brazil’s IF proposal as a tool to avoid controversy altogether and smoothen the investment procedure. In addition, Henrique Moraes (2020) believes that IF initiatives

			[…] avoid the adversarial rationale that inspires the BITs. More importantly, investment facilitation – however harder to achieve – goes to the heart of the concerns that arguably inspired the need for the BITs in the first place, which is to improve the domestic investment framework.

			This complements with Willy Alfaro (2020), who states that the differences between investment facilitation and traditional BITs fall into two elements: one related to the strong opposition to negotiate investment rules at the WTO, and a second concerning its more appeasing approach directed towards countries that were opposed to negotiating rulemaking. On this second point, he notes that these opposing countries would be more open to an approach in which investment flows could be facilitated. In this regard, the win-win nature of investment facilitation was in line with the position of these countries to preserve their sovereignty regarding investment rules.

			In general, interviewees emphasized the intrinsic characteristics of IF initiatives. Gabrielle Marceau (2020) highlights the transparency-like nature of investment facilitation and its greater focus on non-substantive norms to enable the development of new and better substantive rules. She recalls that this essence was already established within the GATT and that the IF initiative is the newest discussion to address this matter. Regarding coordination and the focus of investment facilitation, the ITC experts (2020) believe that investment facilitation is more coordinated within the context of the WTO than regional approaches or bilateral BITs are. They believe that investment facilitation gains much support from developing countries for not focusing on controversial topics but, instead, on streamlining processes and transparency. They believe that the approach given to investment facilitation within the WTO has much to complement the organization’s roles and its strategic approach without going down the route of dispute settlement; this has invited more support from members.

			
					Fitting Together Like a Puzzle: IF Complementarity

			

			The complementarity of IF initiatives is a point discussed in the interviews. Ana Novik (2020) believes that the traditional approach to investment focuses on protection for investors and that this is traditionally implemented through treaty negotiation. She understands that investment facilitation is not among the typical investment provisions such as “national treatment”, “expropriation”, and “fair and equitable treatment”, and concludes that investment facilitation is a different and complementary approach to investment. In turn, Manuel Teehankee (2020) notes that there is no internationally acknowledged organization supervising international investments despite the numerous, but unsuccessful, efforts to have an international framework similar to the WTO. He remarks that what prevails in the investment regime are mainly arbitration and dispute settlement mechanisms such as the UNCITRAL, ICC, and ICSID, which compose the three major frameworks for investment rulemaking, albeit through voluntary arbitration. Teehankee observes that this model is structured with the investor in mind, which differs from the WTO initiative that focuses on facilitating transparency and regulation, as well as speeding up the bureaucracy and lessening red tape in order to allow investors greater access to knowledge on how to enter and invest in a domestic market. He sees the WTO’s IF working group approach as assisting organization members on how to improve their domestic regulatory framework in order to attract investments that will serve to facilitate their national and domestic priorities, and therefore development.

			Karl P. Sauvant (2020)’s answer fell more along the lines of substance and content:

			I assume you talk about rulemaking in the WTO. I am not sure that there is much of a difference; an IFF would presumably deal with very technical matters (like the TFA), but still, be subject to the DSU. And if it isn’t multilateral, it would resemble, presumably, the plurilateral agreements.

			Considering the current idiosyncrasies of the WTO, Vera Thorstensen (2020) stated that many academics believe that the basic WTO principles remove the need for a new investment agreement at all. She believes that investment facilitation differs greatly from more traditional approaches; however, she credits the attraction of investments not to the existence of a particular set of rules, but instead on whether the economy of a particular country is doing well or not. For this, she uses Brazil itself as an example. She remarks on the WTO’s anachronism regarding the issues they are trying to assess, and its dissonance with the current economic order.

			Based on the interviews presented, it can be argued that most experts agree that investment facilitation differs conceptually from more traditional approaches to investment rule-making due to its substance and acceptance among nations. Specialists present the notion that IF entails a smoothening of investment procedures, the removal of ground-level obstacles faced by investors such as red tape or a lack of transparency, an improvement of the domestic regulatory framework of nation-states, the elimination of obstacles to FDI, and the ruling out of market access, investment protection, and international investment dispute settlements. They also express that the IF process has an appeasing rationale due to the fact that it avoids controversy, lessens opposition to negotiate investment rules at the WTO, and is presently more feasible within the WTO context than regional or bilateral agreements.

			Nevertheless, it should be pointed out that some interviewees have expressed that investment facilitation is a different but complementary approach to traditional investment treaties, given that both are equally relevant in guaranteeing that countries can improve their potential to attract FDI. Defenders of the WTO’s alleged anachronism state that the investment attraction of a country does not depend on understanding the difference between the IF framework and traditional investment texts, but rather relies on the country’s specific economic variables.

			
					Success Where All Have Failed Before: Overcoming Prior Hurdles

			

			With the objective of continuing to test the hypothesis of the relevance of the IF framework to the impulse of WTO modernization, this section will now compare the momentum caused by IF negotiations with previous (failed) investment-related negotiations at WTO since the Singapore Ministerial Conference. In this vein, the following question has been posed to experts: “Why does investment facilitation seem to have more appeal and traction in the WTO than previous efforts to start multilateral investment discussions – for example, the failed efforts to launch investment negotiations as part of the Doha Round?”

			As Ambassador Alexandre Parola (2020) points out, IF discussions seem to have more traction because it is difficult to be against such an initiative, especially as it promotes development. However, he believes that traditional investment negotiations, with their associated rules, are much more complex. In this same line of thinking, Carlo Pettinato (2020) notes that investment facilitation is less controversial as an area to engage in than the traditional areas of investment rulemaking, and that it has support from both developing and developed countries. He correlates this to the growing awareness among WTO members of trade and investment being intrinsically linked to each other, especially in the context of highly diversified global value chains and the trend of developing countries placing a stronger emphasis on the attraction of FDI in their domestic economic development strategies.

			Tatiana Prazeres (2020) observes that investment facilitation has gained much from the pioneering efforts of trade facilitation, because the latter has drastically decreased the resistance to facilitation within the WTO and helped to reduce the natural opposition from some members, such as South Africa, that disagree with both the form and content of plurilateral agreements. She specifically claims that

			Trade facilitation was the first and only multilateral agreement in the history of the WTO, as a standalone agreement, and has somehow brutally decreased the resistance against facilitation. Facilitation came to be seen as an agenda embraced by all members of the Organization. So, by reducing resistance in relation to trade facilitation you won the part of the members who also felt as “champions” in terms of trade facilitation, and this generated a much greater openness in relation to investment facilitation. Of course, investment is a subject that has a huge baggage in the history of negotiations, and you see India or South Africa, for example, that have a problem with plurilateral agreements, in relation to form, but also in relation to content, but the fact that the investment facilitation agreement is inspired and somehow takes advantage of the moment of the great success of Trade Facilitation helps a lot. I think the focus of the discussion is one of the main reasons for success, we can talk about relative success so far. The fact that it is “facilitation” helps to explain a lot.

			
					Bringing Together Adversaries: IF As a Tool of Unification

			

			In general, the interview responses indicate a greater acceptance of IF initiatives, either by avoiding controversial issues or by finding less resistance among WTO members. In this way, Henrique Moraes (2020) believes that the difference is that investment facilitation does not meet the resistance existing with respect to the BITs, whose provisions were at the core of previous multilateral investment initiatives. Felipe Hees (2020) believes that the difference is due to the removal of very contentious topics, such as investor-state protection and dispute settlement, from the current discussion on investment facilitation since these topics will hardly have consensus from WTO members, especially developing countries.

			Furthermore, Willy Alfaro (2020) trusts that investment facilitation has more appeal due to the removal of more contentious issues in the discussions. He believes that the removal of rigid issues such as dispute resolution between states and the private sector has increased the appeal of investment facilitation for countries. To this end, Karl P. Sauvant (2020) argues that it is “Because it leaves out highly controversial issues and focusses on technical issues only and because (at least implicitly) there is a promise of TA funds”.

			Regarding the interest of developing countries in the IF initiatives, Samo (2020) sees differences in both initiatives due to the IF context of plurilateral trading between like-minded members. He then draws attention to the different overall international context that has favoured the current negotiations, and to the change in the substantive parts of investment facilitation which has attracted the interest of developing countries

			For her part, Ana Novik (2020) attributes the difference to the topic itself of both initiatives. She thinks that investment facilitation, as it is being discussed in the WTO, publicises a transparency process, and does not address more controversial issues of past discussions, such as national treatment, market access, fair and equitable treatment, and non-investor-state disputes.

			The ITC experts (2020) credit the distinction to the differing context of the present negotiations, and the change of perspective from some stakeholders on investment such as developing countries to a more positive point of view. In this regard, they specify that developing countries realized the role that investment can play in bringing in capital and expertise, creating jobs, and developing local capacities, especially considering the successful case of China which showcased that an open economy, open trade, and investment can develop the national industry and their manufacturing capacities. The experts have found that after the Singapore Round, investment started not to be seen as a topic for developed countries only. They believe that investment facilitation is benefiting from the demystification of imprecise understandings concerning investment itself. They believe that IF advances are not contentious and promote a win-win scenario in which both developing and developed countries benefit from improvements from technical assistance and capacity-building models. The experts also find that developing countries have noted that facilitation agreements help them participate in the international exchange of trade or investment without affecting their national policies, in a win-win scenario where they can become more transparent and approachable to foreign traders or foreign investors and vice versa.

			The context in which IF initiatives are being addressed at the WTO is also highlighted by respondents. In particular, Manuel A. J. Teehankee (2020) recalls that the initial discussions before investment facilitation were focused on investor advantage, protecting investors due to the preferences of developed member countries. He differentiates this initial approach from the current one for investment facilitation, which excludes market access, investment protection, and investor-state dispute settlement. The new IF approach also features a declared focus on transparency, and on balanced regulatory reform, wherein member states can improve their investment regulations to attract investments and incorporate best practices to protect their own domestic interest.

			Meanwhile, the WTO staff member (2020) credits a different context for the varied responses. She remarks that the investment facilitation does not cover market access (MA), investment protection, or international dispute settlement, but does cover FDI issues. She notes that the difference in the context of both initiatives is mainly due to many developing countries becoming recipients and exporters of FDI. Lastly, she recalls that the IF initiative was kickstarted by developing countries, and therefore the development dimension is more pronounced.

			In general, the favourable position of WTO members is seen as a positive factor for the development of IF initiatives. In this sense, Senior Ambassador of a Developing Country to IF Discussion (2020) believes that the very concept of facilitation is the main difference, and that all countries are willing to carry out this initiative. The ambassador expressed that “because it is facilitation, all countries are trying to do it”. This pairs with Vera Thorstensen (2020), who believes that investment facilitation is trendy and that thinking about important topics will not work anymore in the context of the WTO. Thorstensen (2020) said “Because facilitation is itchy, for God’s sake! There will be none of the important topics. Thinking about important topics won’t work anymore”.

			The various interviews show that all experts agree that the IF debate tends to have more adhesion in the WTO than previous attempts to start international investment discussions due to a few factors: it has the support from both developing and developed countries – since it does not touch upon sensible topics, such as expropriation, market access and investor-state dispute settlement, and it is not focused on the protection of the investor; it strengthens the transparency process at the WTO; it is based on the accomplishment of the TFA; many developing countries have become pro-investment, as the successful case of China has showcased to developing countries that FDI can be a win-win scenario for nations; and some developing countries became FDI exporters. Taken together, these results provide important insights into the increasing viability of the IF process at the organization.

			Pandemic-Era Problems: The Current State of IF Negotiations

			I think the focus of the discussion is one of the main reasons for success so far. The fact that it is “facilitation” helps to explain a lot.

			(Tatiana Prazeres, 2020)

			With the purpose of assessing the hypothesis of the contribution of the IF framework to reshape the negotiation pillar of the WTO, the power of investment facilitation to boost development and momentum among member states will now be examined. The following questions were thus posed to experts: “To what extent did the model of investment facilitation discussions in the WTO – i.e., an open plurilateral approach – encourage progress and momentum?”

			Firstly, Ambassador Alexandre Parola (2020) believes that the plurilateral approach of IF negotiations allowed countries to accommodate positions more easily. Also, he argues, plurilateralism enables participants to avoid seeking solutions at the lowest common denominator. The Senior Ambassador of a Developing Country to IF discussions (2020), meanwhile, believes that open plurilateralism is necessary in the modern WTO, expressing that “it is the only way to go forward, open plurilateralism”.

			Juan Carlos González (2020) believes that IF discussions have led to openness and transparency among members, as well as the possibility of addressing their existing and potential legitimate concerns and to bridge the process knowledge gap between Geneva delegates and officials in national capitals. This complements Henrique Moraes’s (2020) viewpoint, as he understands that flexibility is the main benefit that the IF model promotes, “to the extent that it gives flexibility to the process”. Gabrielle Marceau (2020), for her part, believes that flexibility and benefits for all are encouraged by the IF model, declaring that even if it may not appear fair that some benefit from the transparency of others while they do not open up, it is an achievement for the institutional system as a whole.

			In turn, Carlo Pettinato (2020) notes that the plurilateral approach allowed the IF initiative to be launched at MC11, and to subsequently establish a successful work process in the WTO without the need for a member country consensus. He credits the inclusive nature of this initiative as the main reason for the significant progress since MC11, as it allows members to keep track, join, and contribute at their own pace, without being rushed or side-lined in the process.

			Willy Alfaro (2020) draws attention to the fact that all members should benefit from an open plurilateral initiative. He thinks that this model can generate momentum, especially to the countries that are still doubtful about the advantage of the proposals. Alfaro (2020) notes that “not all members are participating, but the idea is to show that it is moving into that direction so that all members could benefit. Soft law, I would call this soft law, in the sense that it’s not what was expected to be a few years ago”.

			The fact that IF initiatives promote negotiation between members with aligned objectives is also highlighted in the interviews. Indeed, the WTO staff member (2020) believes that the open plurilateral approach has allowed the proponents (like-minded members) to advance discussions on a current topic of relevance for many members. She understands that due to the initiative having progressed in stages, members have been able to better understand investment facilitation, thus building confidence in the system. Samo (2020) also notes that the three plurilateral negotiations contribute to creating momentum, since they promote negotiations between like-minded members in a more agile process than WTO negotiations tend to be.

			To that end, Thaís Mesquita (2020) also argues that the plurilateral approach encourages progress and creates momentum within the organization. She notes that the organization has 164 members, each with their own priorities and economic and political situations, yet all matters are decided by consensus. Therefore, it is difficult for the agenda of a meeting to be adopted by the consensus of 164 members, complicating any attempts at moving forward or creating momentum. Indeed, plurilateral initiatives have shown, especially considering the number of members – almost three-quarters of members participate in at least one of the initiatives – that join them, that members want to move forward, but they are not always ready, and it is not always possible to move forward with full consensus.

			Mesquita (2020) believes that the success of plurilateral initiatives indicate that there is a desire to move forward, but that desire was not very clear due to certain delegations with greater weight which followed a “hostage-taking” policy, preventing the organization from moving forward. She sustains that when once the possibility for countries to decide if they wanted to participate or not existed, it became clear that there were some countries that did not want to move forward. She notes that until the present date, these countries argue that the plurilateral agreements are illegal and that it will not be possible to integrate them into the system. Mesquita mentions that such countries maintain that in order for this to be approved and be part of the system, the plurilateral agreement must be adopted by consensus, and that this is the only possible manner to enable such an agreement, when in fact there are other ways being explored.

			Finally, Mesquita (2020) affirms that in recent times it has become clearer that the problem is not that the organization is bankrupt or that members no longer want the agreements, no longer want to strengthen and advance the system or renew the rulebook. She asserts that the reason has been a very specific group featuring one or two major countries that did not desire such changes. Therefore, she believes that it was very important to encourage agenda advances that create negotiation within the WTO. When members are able to close these agreements for solid and technical solutions and incorporate these agreements into the system in a technically sound manner, they will have completed the great revolution that is taking shape.

			The idea that plurilateralism is a better way to move forward in WTO negotiations is a feature present in most responses. In this sense, Felipe Hees (2020) understands that the plurilateral model is the only negotiation structure that has any prospect of advancing in the present moment due to the decline of multilateralism. He recalls that the plurilateral approach used to be the norm until the Uruguay Round, in which multilateralism took over. Hees (2020) believes that returning to plurilateralism is natural, with conversion into a multilateral model when a more opportune moment arrives. Besides that, Ana Novik (2020) understands that IF discussions are indeed capable of encouraging progress and momentum in the WTO, since IF is a topic that is not conflictive, but will not lead to WTO reform. She thinks this topic will remain relevant even after the COVID-19 crisis, and in sum believes that this is a very important economic topic, simply at an inappropriate political moment.

			Regarding the participation of developing countries, Manuel A. J. Teehankee (2020) recalls that there was always the possibility for a limited group to engage and negotiate at the WTO, such as in the plurilateral frameworks that were agreed for aircraft or telecommunications, with the Government Procurement Agreement (GPA) as the foremost example. He believes that an open plurilateral approach in investment facilitation encourages greater developing country participation, since the objective of the discussions is to facilitate investment facilitation for development. Ultimately, he concludes that the initiative does encourage progress, albeit not yet achieving it.

			In turn, Vera Thorstensen (2020) underscores that peer pressure is one of the key mechanisms to ensure success within the WTO, saying “[…] go on doing plurilateral, leave those who don’t want out, I’ll say again, this is how it works, peer pressure works… Today I look back, and I say that everything was wrong, the whole view of ridiculous legal purism... Here is the result.”

			Experts all tend to agree that IF talks within the WTO – through an open plurilateral approach – empower advancement and momentum in the organization. This is for a variety of reasons: plurilateralism is the only possible negotiation structure due to the decline of multilateralism; it used to be the norm until the Uruguay Round; it leads to openness and transparency; it does not require member consensus; it is flexible; it helps members understand the proposal’s advantages; it benefits all, including free-riders; it builds confidence in the system; it is more responsive; it is not conflictive; it is economically important; it utilizes IF for development purposes.

			Nonetheless, a professor added that peer pressure is the key to encourage progress and momentum at the WTO. It seems that there is a consensus that the model of IF discussions in the WTO – i.e., an open plurilateral approach – encourages progress and momentum. Interviewees confirm one of the main arguments of the present thesis since they affirm that this approach can render the WTO more efficient to face new challenges of international trade and investments. The open plurilateral model provides evolving concepts of flexibility, openness and transparency, and pragmatism, in the process representing the resilience of countries to the increasingly protectionist and nationalist multilateral trade system.

			Safety in Numbers: The IF Impact Across Other Joint Initiatives

			I think there was a really positive impact. Joint initiatives are just another name for plurilateral initiatives. And investment facilitation seemed like a less contentious starting point, and that had a positive impact.

			(Ambassador Alexandre Parola, 2020)

			With the purpose of assessing the hypothesis of the prominence of the IF process on open plurilateral models at the WTO, correlation between the foundation of the IF debate and the creation of the other Joint Statement Initiatives (JSIs) from the Buenos Aires Ministerial Conference – electronic commerce, domestic services regulation and micro, small and medium enterprises (MSME) – will be addressed. It is said that investment facilitation stimulates WTO reform because its model has influenced other so-called open plurilateral negotiations, given it was the first and thus far most successful initiative to take this plurilateral approach. Thus, the following question has been presented to experts: “How has the investment facilitation model (the informal dialogue process, the Abuja High-Level Forum, the MC11 Joint Ministerial Statement, the structured discussion approach) impacted and shaped other so-called Joint Initiatives, such as e-commerce, domestic services regulation, and MSMEs?”

			Based on a positive view of the proposed question, Ambassador Alexandre Parola (2020) argues that the IF initiative has had a positive impact on parallel JSIs at the WTO. First, as a less contentious issue, it enabled countries to find common ground more easily. It also demonstrates the positive potential of a plurilateral process at the WTO, given they used to be the pre-Uruguay Round norm at the organization. This parallels testimony from another expert, the Ambassador from a WTO Developing Country (2020), who believes that joint initiatives are opportunities to keep the work of the WTO going, despite the failures of the Doha Round.

			Conversely, Felipe Hees (2020) questions whether it may be misleading to draw parallels between the different initiatives despite all being plurilateral in nature. He believes that the common trait is due to the current environment, which only allows for plurilateral initiatives. He notes the unfruitful negotiations around MSMEs, in particular how the parties never managed to come up with a common idea for its content. He remarks that the issue of domestic regulation of services, as a mandated negotiation of the GATT and therefore lacking in any influence on other aspects, showcases that it does not have parallels with IF itself, but only with the plurilateral model. He also emphasizes that e-commerce was one of the first topics to be dealt with under the plurilateral scope after the Uruguay Round, which enabled a dynamic learning experience for both initiatives. He concludes by highlighting that it may be imprecise to say that the IF initiative has reshaped the other initiatives.

			In turn, a Brazilian diplomat working in Geneva (2020) admits that investment facilitation seems to have more appeal and traction in the WTO than previous efforts to start multilateral investment discussions, in part because of the open plurilateral structure and existing problems with traditional BITs and arbitration ease acceptance among other WTO member states. Along the same line of thinking, Juan Carlos González (2020) believes that one of the main aspects is the ease with which a discussion can be adhered to within this model due to its transparency and openness. González (2020) states that

			[...] there have been positive synergies among the different initiatives. One of them is the possibility to advance in the open and transparent discussion of issues of relevance to a significant group of members in a way that others can get involved as they feel ready to do so. In the case of the IFD process, it was conceived as a bottom-up approach- structured discussion to identify what investment facilitation means in terms of the potential elements to be included under an agreement, and the different options for levels of “depth” of commitment that those elements could have, keeping also in mind the practical elements/challenges related to their implementation.

			In particular, the WTO staff member (2020) believes that there is some cross-fertilization among the different joint initiatives, which shows some similarities such as their open and plurilateral model, but also some differences in terms of process. The staff member (2020) stated that

			There is some cross-fertilization among the different joint initiatives. While they share some commonalities (the fact that they are open and plurilateral), there are also differences in terms of process. Some other initiatives started negotiations earlier (e.g., e-commerce), while some do not really focus on negotiations or do not aim at rulemaking (e.g. MSMEs).

			According to Willy Alfaro (2020), the discussions on e-commerce appear to be advancing faster than the other initiatives, despite all forming part of the broader scope of a plurilateral negotiation model. Alfaro (2020) details that

			[...] from what I heard is that these discussions on e-commerce may seem to be advancing a bit more rapidly than the others, including investment facilitation, MSMEs in particular, but they are all part of these efforts to move ahead. As far as the members can, with those that are willing to move quicker than the rest. They are part of these things.

			In turn, Gabrielle Marceau (2020) presents an interesting argument related to the claim that informal dialogue is a new approach to the WTO. She notes that the success of investment facilitation has impacted the method of conducting the other joint initiatives. She sees the joint initiatives as a path forward to gain more appeal and traction in the WTO than previous efforts on multilateral investment, which she credits to the higher involvement of developing countries. In sum, she thinks that investment facilitation and the joint initiatives, in general, respond to the need to repurpose the WTO and offer flexibilities that did not exist with more traditional multilateral approaches.

			The ITC experts (2020) recall the origin of the open plurilateral approach as a compromise in the face of the failure of the multilateral model. At the same time, they credit the rising role of developing countries in international trade, and the newfound impossibility for a couple of countries to simply force-push certain provisions past these members, as one of the reasons for following the open plurilateral path. They think that among the joint initiatives, investment facilitation has the best chance, because of the regional agreement, to prosper. They note that this is not the case for e-commerce, since different members may have different points of view regarding the regulations related to data and cross-border transfer of data. They think that domestic regulation on services may be a likely candidate in the future and lack further information on MSMEs. They then conclude that investment facilitation is indeed the best candidate for an agreement.

			In turn, the Senior Ambassador of a Developing Country to IF Discussion (2020) believes that the joint initiatives are opportunities to keep the work of the WTO going despite the Doha failures. The ambassador (2020) expresses that “as I mentioned the issues are beyond the Doha Round and they allow us to continue working despite the blockade by members like South Africa, India, Benin, etc.”

			Meanwhile, Ana Novik (2020) emphasizes that each joint initiative has its own modus operandi, with e-commerce being carried out mainly by developed countries, for example. She sees the negotiation on investment facilitation as having good momentum due to the engagement of countries that would have likely opposed it at first glance. However, she does not think that one initiative is reshaping the other, since each one of them has their own logic, although acceptance on one of the initiatives could transfer traction to the others and open more doors to similar initiatives. Also, Manuel A. J. Teehankee (2020) points out that since the joint initiatives have adopted a common approach, they allow for knowledge-sharing on how to advance their negotiations and adopt procedures that are similar or mutually supportive of each other. He notes, however, that they are at different levels of development, and remarks that joint initiatives allow for open comments and participation by non-signatories although with varying degrees of discipline depending on the group. Teehankee (2020) thinks that this approach allows for a better assessment of the best timing for members to adhere to the initiatives, thereby strengthening them.

			In particular, Carlo Pettinato (2020) notes that the informal dialogue process, the Abuja High-Level Forum, and the MC11 Joint Ministerial Statement have all been crucial in building political momentum for the structured discussions on investment facilitation. However, he observes that initiatives such as e-commerce and domestic service regulation have started earlier and are generally more advanced, thus have not been influenced significantly by the IF initiative.

			Conversely, Vera Thorstensen (2020) warns that e-commerce discussions are already starting to get outdated due to their dissonance with the current practices of the sector that are greatly commanded by the private – not public – sector. She believes that the WTO is not the place anymore for plurilateral treaties with ratifications.

			Not all experts verify a relationship between the initiatives. Henrique Moraes (2020) is emphatic in stating that he does not see a link between the initiatives. In turn, Thaís Mesquita (2020) sustains that each joint initiative has its own dynamics and has established its own modus operandi, which is not necessarily being influenced by what other groups are doing. The joint initiative for MSMEs, for example, has a very different dynamic and expects different results. She believes the dynamic depends on the group which is negotiating and the expectations regarding that matter. She asserts that the format and model which was adopted in investment facilitation was very smart, safe, and at the same time firm; all in all, she cannot affirm if such a model could be replicated as the e-commerce model was. Mesquita (2020) identifies multiple similarities between the IF, e-commerce, and regional models; however, she cannot conclude that it started with investment facilitation in order to argue that there is an IF model as stated in the question.

			While most of the interviewed experts seem to agree that the IF model did not shape other so-called Joint Initiatives, such as e-commerce, domestic services regulation, and MSMEs, they also tend to recognize their interconnectivity. The relationship between IF discussions and the other open plurilateral models can be summarized as stemming from the same environment that only allows plurilateral initiatives, one of cross-fertilization of ideas and techniques, equivalent in transparency and open process, at different levels of advancement, and a relationship of each joint initiative having its own modus operandi. While the conclusion of one negotiation may encourage the process of the other, producing knowledge-sharing on procedures and advancement of negotiations, some experts warn that it may be misleading to draw parallels between the different open plurilateral initiatives. Others note that the e-commerce and domestic service regulation JSIs have started earlier and are farther along than investment facilitation.

			Nonetheless, some interviewees affirm that the success of investment facilitation has impacted the method of conducting the other joint initiatives and that IF negotiations have the best chance to produce concrete outcomes. Other connoisseurs defended that the influence of investment facilitation to the other plurilateral frameworks does not matter because the subjects of all of them are outdated, or the joint initiatives are opportunities to overcome the blockage of the WTO. It seems that the idea of the influence of the IF process to launch the process of open plurilateral models at the WTO is not approved by most interviewees; therefore, it may be concluded that the IF model, taken together with other so-called Joint Initiatives, such as e-commerce, domestic services regulation, and MSMEs, influences the reform of the WTO, while all plurilateral initiatives shape and impact each other to an equal degree. This finding represents a reciprocal system of interconnection among these JSIs that contribute to shaping the modernization of the WTO.

			All in all, while certain interviewed diplomats and experts have argued to the contrary, when taking into account the history of IF negotiations at the World Trade Organization, and how Brazil – along with China, Argentina, and to a certain degree Nigeria – shaped the discussion around facilitation into a plurilateral one over the wishes of multilaterally-minded states such as Russia, India, and South Africa, it is clear that this initiative was the clear pioneer in plurilateral discussion. Investment facilitation was the model; without it, the climate and precedent for most of these other issues such as MSMEs and e-commerce would simply not have been there.

			Potholes in the Road: Obstacles to an IF Agreement Within the WTO

			But I think that you cannot romantically believe that this will change, that it will be the reshape. I think it is not, it was never intended for that, and it will not be that.

			(Felipe Hees, 2020)

			In this section, the hypothesis that the present IF negotiations constitute a concrete example of a plurilateral joint initiative within the broad spectrum of WTO law and policies shall be analysed. Therefore, this subchapter will evaluate whether the IF framework is fated to become just another failed international investment agreement, or if it has a tangible chance of success. Thus, to elaborate on the challenges that are currently faced by member states, the author has posed the following question to experts: “What are some of the main obstacles to reaching an investment facilitation agreement in the WTO?”

			Overall, the insights generated by the interviewees can be classified in three grand categories, namely, the plurilateral nature of the negotiations on an issue of hard law, the existence of more pressing matters – and unfavourable global context – which demand attention, and the general uncertainty, lack of coverage, or depth of investment facilitation with regards to development needs. Each of these points shall be examined in the following paragraphs.

			Firstly, there are those who fear the precedent a successful plurilateral agreement may set for the functioning of the WTO. These experts tend to believe that a successful hard-law agreement on investment facilitation would be difficult to integrate into the organization’s rule book, as well as its general mandate. Among them, we find Brazilian Ambassador to the WTO Alexandre Parola, Carlo Pettinato, Gabrielle Marceau, the experts from the ITC, as well as Felipe Hees.

			First, Ambassador Alexandre Parola (2020) argues that the main obstacles to a successful IF agreement are systemic. Some members claim that plurilateralism should not be encouraged within the organization, and therefore they will not back the initiative to avoid setting such precedents. Thus, Ambassador Parola thinks that opposition to the initiative is not necessarily because of its intrinsic merit, but rather because of its systemic impact.

			Likewise, Gabrielle Marceau (2020) trusts that the main obstacle still consists of the same traditional countries, such as India, that tend to oppose plurilateral initiatives because they go against the stated mandate of the WTO, as well as its principle of single undertaking and consensus-based decision-making. Describing that country’s position on this matter, Marceau (2020) stated that “it’s everything and nothing. They shall only pursue agreements that include everyone, and India, from the start. They can block everything”. Furthermore, describing the political bargaining the country leads behind the scenes, she argues that “this is politics. It does not mean that India is a multilateral player. They never have been. Look at the disputes; they don’t want to sign anything because now they have this sugar case” (MARCEAU, 2020).

			Regarding the legal implementation of a successful agreement, Carlo Pettinato (2020) has emitted some doubts. Indeed, he considers the integration of a final agreement in the legal architecture of the WTO (and related challenges of ensuring member consensus) as the biggest obstacle for investment facilitation. Thus, he expressed a similar position to the interviewed ITC experts (2020), who discussed that a possible lack of WTO mandate in this area is a potential barrier for the formal development of an IF agreement. Thereby, they also see possible hurdles on how to incorporate this into the WTO rulebook.

			Finally, Felipe Hees (2020) believes that the biggest obstacles stem from the fact that these are hard law negotiations in a context where countries are looking for national and individual solutions. He further notes that investment facilitation addresses issues such as red tape, which goes against the desire of select countries to not change the status quo. Per his understanding, besides Brazil there is a general lack of ambition and desire to really move forward with this issue. According to Hees (2020), this lethargy originates from the present situation and constitutes the main obstacle to the IF initiative. Overall, he ponders whether this negotiation will achieve anything at all, given that very few countries are willing to act.

			In sum, the issue of lack of ambition, and the lack of will to act, has been noted and observed by several other interviewees. Indeed, some such as Henrique Moraes (2020) believe that there are currently broader questions at the WTO that should be addressed and are thus diverting attention away from the IF initiative. Furthermore, he sees another barrier in the current level of uncertainty on what exactly the measures on investment facilitation entail, both for emitters and receivers of capital flows. His view is shared by Ana Novik (2020), who foresees that the lack of a defined scope can hamper the IF initiative itself, and Samo (2020), who notes that there are still considerable divergences on the contents of the agreement and its scope across members.

			On the matter of progress achieved, Juan Carlos González (2020) notes that the rapid pace of progress in the discussions and the increasing number of members participating are good signs. However, he draws attention to the need to strike a balance between the depth and significance of a potential agreement with the number of participating members to reach an IF agreement.

			On the same note, Willy Alfaro (2020) thinks that the main obstacles are the same as in the other joint initiatives: the challenge to engage key stakeholders, a big number of participants, and a good margin of the coverage market. The ITC experts (2020) have expressed similar concerns, as the most important thing in a negotiation such as this one is to balance the level of ambition and the number of participants. Thus, a senior Ambassador of a developing country contributing to IF discussions (2020) thinks that the main issue is the lack of willpower, expressing what he perceived as a “lack of ambassadors with the stamina required to push this agenda forward.”

			Regarding these worries expressed by interviewees, the WTO staff member (2020) interviewed observes that proponents of this initiative need to intensify their outreach efforts towards other members by demonstrating the impact of investment facilitation on development. She also notes that the developments of other joint initiatives in the WTO can themselves impact talks on investment facilitation.

			Therefore, two main aspects concerning the issue at hand are the adjustment of scope concerning the development needs of member countries, as well as the current political climate. For instance, Samo (2020) believes that an agreement will happen despite existing disagreements. However, he sees the current international context, especially the USA-China dispute and the possible rise of nationalism in the post-COVID-19 era, as a potential obstacle. Still, while Ana Novik (2020) agrees that the current main obstacles are political, concerning the adherence of countries such as India, South Africa, and Indonesia, she expects that additional challenges may appear and will be modulated in accordance with the ambition attached to the agreement’s negotiation. Likewise, Manuel A. J. Teehankee (2020) expressed concerns on this topic. He notes that there is concern about the structure of the initiative and whether this would be a fully multilateral agreement, eventually, or if it shall remain stuck as a plurilateral initiative.

			With regard to development needs, Novik (2020) questions whether capacity-building may pose a barrier for the initiative, since developing countries will assume more obligations on investment facilitation – but only if they have the capacity to implement them. Ambassador Teehankee’s (2020) insights agree with this statement, as he draws attention to the different levels of development in the WTO and the different types or levels of regulatory reform and transparency needed to put hard law into effect. Thus, he warns that alike to what has been done within the Trade Facilitation Agreement, it should be ensured that the members which have a need for technical assistance, or transition mechanisms, feel their concerns are being addressed. Scholar Karl P. Sauvant’s (2020) insights contribute another aspect to these development-related issues. He considers that “if the development dimension is not clearly addressed”, then countries, as well as the WTO, could “potentially face opposition organized by NGOs, especially” (SAUVANT, 2020).

			When questioned on the plurilateral framework of investment facilitation, many interviewees have touched upon the question of the revival of the multilateral trade system. However, Vera Thorstensen (2020) has expressed much deeper concerns with the incompatibility of the current international system with the outdated WTO structure.

			Thorstensen (2020) first states the drawbacks of the organization, noting that there exists an anachronism regarding the issues the WTO is trying to resolve and its dissonance with the current economic order. She believes that the WTO is not the place anymore for plurilateral treaties with ratifications. China’s disregard of WTO rules recently only reinforces her assessment, she claims, and calls into question that country’s goodwill into reforming the organization for the better. Furthermore, Thorstensen thinks that the structural hurdles of the WTO itself and its imminent death are the true obstacles for IF discussion.

			Concerning the hindrances of the IF process, the issue at hand, she believes that the latter is a “trendy” concern among members because thinking about more contentious topics will not work anymore in the context of the WTO. Thorstensen (2020) laments that if the basic principles of the WTO were successfully applied by members, a new investment agreement would not be needed at all.

			Still, she concurs that investment facilitation differs heavily from more traditional approaches, and thus, stands a good chance of reaching agreement among participating members. According to this scholar, thus, investment attractiveness is not necessarily due to the existence of a particular set of rules but instead on whether the economy of a particular country is doing well or not, Brazil itself serving as an example of this. Hence, this initiative stems from developing countries, given these actors’ natural need for investment flows. However, these countries also have other priorities concerning investment, which are not necessarily addressed by investment facilitation. These needs include, for example, the protection from exploitation measures carried out by multinationals from richer countries.

			Overall, Thorstensen’s (2020) insights on the state of the WTO are pessimistic. She warns that e-commerce discussions are already starting to get outdated, due to their dissonance with the current practices of such a fast-changing sector, which is in a major sense commanded by the private and not public sector. Concerning possible solutions to these setbacks, she underscores that peer pressure is one of the key mechanisms to ensure success within the WTO, and that perhaps plurilateralism could enhance such type of behaviour within international relations.

			In sum, this subchapter has put into light that there are some obstacles in the current WTO context to be overcome to guarantee the success of an agreement on investment facilitation. Furthermore, while some interviewees are generally positive about the contribution of these challenges to the revival of the WTO, others have come to doubt it. Some specialists have stressed hurdles connected to the challenges of the international system, such as the dispute between the United States and China, and the potential rise of nationalism in the post-COVID-19 world. There are also structural barriers to an agreement within the WTO, such as the balance between the depth of the content of the agreement, and the number of participating members with significant coverage of the international investment market. The lack of mandate at the WTO with regards to investment-related issues raises concerns regarding the integration of the final agreement in the legal architecture of the WTO and could also serve to explain the undefined scope of the notion of investment facilitation.

			Experts have also produced the insight that powerful emerging countries, such as India, South Africa, and Indonesia, tend to oppose plurilateral initiatives, and that the shortage of determination of some countries to produce concrete outcomes has come to slow down the pace of the negotiations. For some, this is due to the scarcity of ambassadors based in Geneva with the dynamism to reach an agreement, as well as the waning interest, or the shifting priorities, of some main states. The possible opposition of some NGOs against the issue has also emerged as a hurdle, concerning the privation of development-oriented provisions, especially capacity-building clauses to tackle the different levels of development among members.

			Overall, the current political climate suggests that the impasse of the other plurilateral initiatives can negatively influence progress on IF negotiations as a bargaining piece in the WTO chessboard. Similarly, the negotiating of hard law in a context characterized by the rise of nationalism and individualism poses a challenge. Thus, the presence of sensitive topics, such as red tape, hinders the plan of some countries to maintain their favourable position in the status quo.

			New Kids on the Block: IF As a Developing Country Initiative

			It is not by chance that in the WTO, Russia, China and Brazil raise the issue of facilitating investments in the G20. Why? For the same reason that in 2010 we started to notice that there was Brazilian investment going abroad, which is the genesis of our ACFI.

			(Felipe Hees, 2020)

			The debate about the impact of investment facilitation on the renewal of the WTO as an organization notwithstanding, interviewees share the opinion that developing countries, such as a rising China and our case study of Brazil, were pioneers in providing the ideas and political articulations of the IF framework at hand. Thus, the rise of investment facilitation as a formal discussion within this organization represents, more broadly, the remarkable rise of China, as well as other developing countries such as Brazil, within the new global economic order. Considering this, investment facilitation can be deemed as a landmark: It is the first developing country-oriented initiative in this organization. Hence, perhaps there are reasons to explain why developing countries were the initial proponents and drivers of these negotiations. It is also relevant to discuss what seems to be China’s interest in seeking to reach an agreement. Therefore, in the interest of clarifying why developing countries launched IF negotiations in the first place, the author posed the following questions to experts: “Why were developing countries – rather than developed countries – the initial proponents and drivers of investment facilitation negotiations in the WTO?”

			To successfully answer this question, it is important to be reminded of whose interest it is to facilitate and thereby increase international capital flows for development. On this issue, an Ambassador from a WTO developing country (2020) believes that this initiative stems from developing countries because these are the countries that most need FDI. Similarly, Ambassador of Brazil to the WTO Alexandre Parola (2020) believes that developing countries will be the biggest beneficiaries of investment facilitation, so it is in the interest of developing countries to improve the availability of information and other facilitating processes for foreign investors. Thus, he argues, many things proposed in the IF negotiations already existed in developed markets. In Parola’s (2020) words: “[…] we, developing countries, are going to be, I imagine, the biggest beneficiaries of greater simplicity brought on by investment facilitation. The richest countries already have this simplicity.”

			This view is corroborated by the insights of Willy Alfaro (2020), which attribute the increased participation of developing countries in these matters to the fact that these countries are far more dependent on foreign investment for their economic development, in terms of added capital and know-how. Thus, he sees investment facilitation as a mechanism for developing countries to attract foreign investment through cooperation. Similarly, Samo (2020) states that “these countries are net capital importers, so the agreement tends to benefit them more, in the margin. That’s why they were the proponents.” This testimony backs up the idea that developing countries are net importers of capital and thus they stand to benefit the most from this initiative.

			Ambassador Manuel A. J. Teehankee (2020) also attributes the predominant role of developing countries to their perceived need for funds to complement their development efforts, where budgetary or domestic savings and resources have constraints. Indeed, he cites that for these countries, domestic capital investment for socioeconomic development must often be complemented by foreign investment, which explains the need to expand and facilitate FDI.

			Of course, one may also approach the question of investment flows through its historical context. Felipe Hees (2020), for example, recalls that past agendas on investment were focused primarily on litigation and protection of investment. These were thus embodied mainly in a topic for developed countries that are capital-exporters. In fact, he argues, back in the 1970s and the 1980s “the investors were from developed countries and they wanted to protect their investments in the former colonies, as the world was in process of decolonization.” Investment facilitation, in turn, seeks to facilitate incoming investment flows across developing countries, and therefore this issue is naturally backed by them. He also draws attention to the fact that, currently, large developing countries such as China and even Brazil have also started to invest abroad, as it goes hand in hand with these countries’ emergence in the global financial economy.

			In a similar line of thought, Juan Carlos González (2020) argues that developing countries face more challenges than developed countries when trying to attract investment, and thus investment facilitation was seen as more of a priority for developing countries that wanted to enhance their participation in global FDI flows. In fact, the United States, for example, is the world’s foremost receiver – and emitter – of FDI. He also notes that developing countries have been acting not only as recipients of FDI, which increases the importance of this discussion for them. Ambassador Parola (2020) expressed a similar view, noting that developed countries, like Switzerland or the USA, already have simplified measures in place when it comes to investment. In a similar vein, Henrique Moraes (2020) stated that developed countries still have strong domestic legal frameworks that favour the traditional bilateral investment treaty (BIT) approach, a common practice in the 1990s that shall be explored in a later chapter.

			Crucially, the global rise of South-South cross investment and the new role of developing countries as investors themselves must not be ignored, according to Ana Novik (2020). Indeed, Novik (2020) states

			the main drivers of the discussions were China, Brazil, but Australia and Mexico were also part of it. I will say that it is because these developing countries, and particularly China, have started to be important investors, most notably in other developing countries, and South-South investment has increased a lot after the 2008 crisis.

			Today, China is the second-largest global investor. Thus, as argued also by Karl P. Sauvant (2020), “developing countries are the principal drivers of investment facilitation because they have become relatively important outward investors and, hence, want to further the interests of their multinational enterprises”.

			With regards to developed countries such as the US and EU, the world’s first investors, Novik (2020) dutifully reminds that while these countries are “very important, and that they are interested in investment facilitation”, they would rather avoid bringing these issues to the multilateral level. Indeed, according to her, such a move implies that other areas of international negotiation, such as e-commerce, could then become vulnerable to political bargaining, as more cards are distributed across the negotiating table. Finally, she states, one must remember that because this initiative is in a significant way carried by China, “the US doesn’t want to be very involved”. Thus, “they appreciate negotiations but are not willing to pay in other areas of more crucial interest” (NOVIK, 2020).

			More generally, Gabrielle Marceau (2020) proposes that this leadership from developing countries is not only due to the concrete benefits they gain from the initiative, but, more crucially, to the new context in which the discussions are taking place: developing countries have more importance in the WTO and the whole global context as well. Thus, should global trends continue, investment facilitation shall remain but one of several future initiatives carried by the emerging powers. Thus, the ITC experts (2020) believe that the desire to keep the WTO running and to explore different topics, after the failure of the Doha Round, are among the reasons why developing countries initiated this discussion. They also note the pro-development approach of the initiative highlights that the self-interest of developing rather than developed countries, as the latter of which would have preferred to touch upon contentious issues such as market access.

			Overall, the expert interviews show agreement that there are three main reasons behind developing countries leading the IF negotiations, namely, the delicate structure of the international financial system, the need for pro-development inward investments, and the rise of outward investments in the Global South.

			Structurally, experts have signalled an increasing importance of developing countries in the WTO and the international system, as well as a push for enhancing the participation of these developing countries in the global investment market. The initiative simultaneously stems from these countries’ aspiration to maintain the WTO functioning and to explore new themes within the organization, after the Doha-era deadlock. Regarding the matter of inward investment, experts have duly assessed the huge dependence of developing countries on foreign investments to ensure economic development. For some, this is related to these countries’ scarcity of savings and know-how in matters of development, as well as budgetary constraints. Finally, concerning outward investments, interviewees consider that large developing countries, such as China and even Brazil, have also started to export investments and thus have become implicated in the desire to improve these global flows.

			Thus, some have argued that while developed countries still have fixed domestic laws and policies that support the traditional BIT approach, some are nevertheless starting to see the value of a multilateral solution for investment facilitation. Likewise, South-South cross investments have increased, and big developing economies want to secure easier access for their multinational enterprises, which have emerged because of their aggregate economic development. In sum, while past agendas on investment, concerning mainly litigation and protection, benefited capital-exporting developed countries, a multilateral solution could provide the basis for cooperation that is crucially needed today to ensure the sustained prosperity of all countries.

			Beijing Breaking Bread: Assessing China’s Role in the IF Negotiations

			Moreover, I would suppose that China sees the systemic value of this initiative as a case for modernizing and preserving the rulemaking function of the WTO.

			(Carlo Pettinato, 2020)

			To consider the relevant role of developing countries, including Brazil, to start and maintain IF negotiations at the WTO, as well as the shared belief that the IF framework is one of the first initiatives in this organization to be guided by developing countries, this section shall examine the interests of China in promoting the IF agenda within the multilateral trade system. The author has thus posed the following question to specialists: “What seems to be China’s interest in seeking an investment facilitation agreement in the WTO?”

			Overall, the responses provided in this section can be split into two main categories. The first argument relates to China’s systemic position at the WTO, while the second draws on China’s specific interests as both an investor-state and a recipient of foreign investment. As Brazilian WTO Ambassador Alexandre Parola (2020) notes, China’s interest in investment facilitation is mainly systemic. The country wants to be the major player in multilateralism’s normative construction process, and investment facilitation provides it with an opportunity to do just that. Carlo Pettinato (2020) also thinks that China sees this initiative as an opportunity to modernize and preserve the rulemaking function of the WTO.

			Another developing country WTO ambassador (2020) also credits China’s interest in its role as a key investor abroad, while according to the ITC experts (2020), China is becoming a global investor whose outbound investment has already exceeded its inbound investment. According to Juan Carlos González (2020), China sees this topic as a positive element in the rulemaking agenda, and the country’s leadership feels comfortable supporting it as a way to strengthen China’s investor role by establishing more transparent and homogenous rules.

			This view is corroborated by Henrique Moraes (2020), who observes that “China’s role as a leading provider of FDI should serve as a guide to understand that their position with respect to investment regulation is changing”. Gabrielle Marceau (2020) and Manuel A. J. Teehankee (2020) are each of the mind that China has concerns about the practice of other countries concerning investment, and thus wishes to promote more transparency on the recipient’s side of FDI. From China’s perspective as an investor-state, there is an increased interest in advancing transparency and efficiency, as well as reducing red tape and regulations.

			However, it is not sufficient to consider only China’s role as an FDI emitter. In fact, Willy Alfaro (2020) thinks China’s interest may be tied to both its outward and inward investment. For Samo (2020), this dual perspective enables one to understand why an IF agreement at the WTO “benefits China in two points”, as the country is acting as both a capital exporter and importer. This view is shared by Carlo Pettinato (2020), who observed that investment facilitation translates into a win-win situation both for host and home countries of FDI, and China, due to it playing both roles, can therefore benefit in both ways from an international IF agreement. This view is shared by Manuel A. J. Teehankee (2020), who notes that China’s double facet of having inbound and outbound investments materializes in its desire to foster and promote domestic regulatory reform, and advance investments, both at home and abroad.

			As Ana Novik (2020) recounts, China is an important investor in Africa, Asia, and Latin America. The country is especially present in developing countries and thus seeks a leadership position on investment in the WTO. Similarly, the ITC experts (2020) argue that China’s interest is due to its desire to have a more prominent leader role in the organization, and the IF discussion is a way to advance this goal, tying into a claim from Novik (2020) that “since China entered the organization, they have not had a positive leadership, for example, or a negotiation that is not controversial”. In sum, Novik (2020) believes that this new posture from China could be a good output for many countries, and that generally, attracting more investment might become something that will gain traction in the aftermath of the COVID-19 crisis. Thus, she argues, “if China has a positive agenda with the WTO with some kind of leadership and, in addition, in a topic that they have an economic interest”, it could promote very positive grounds for international cooperation, especially among developing countries. One such example of the desire for leadership on the part of China is mentioned by the interviewed WTO staff member (2020), as she notes that the country is the coordinator of the “Friends of Investment Facilitation for Development” group, and that it has been focusing on outreach, particularly towards developing and LDC countries, on this matter.

			In a stance more critical of the Chinese posture, Felipe Hees (2020) doubts whether the country even wants to negotiate an IF agreement at the WTO. Similarly to Novik’s remarks, Hees (2020) thinks instead that China sees investment facilitation as a tool to act more as a leader and have a proposal on the table vis-à-vis other developed countries on the matter of transparency. Meanwhile, it enables China to pressure developed economies due to the barriers currently being imposed on Chinese investors. Hees (2020) ponders whether China would truly be willing to change their political environment and economic model to be on par with whatever kind of plurilateral or multilateral agreement emerges from the IF discussions.

			With a similarly sceptical perspective, Brazilian diplomat Renato Rezende (2020) remarks that

			China is a delicate thing. Brazil, for instance, benefits from the influence of China to move this agenda forward, but on the other hand, I understand that they are very concerned, and now more and more after this COVID-19, with screening. Market access discussions and scrutiny over Chinese reach to strategic sectors, especially in the West, have caused concerns among some countries.

			Rezende (2020) hence ponders whether China is not simply interested in investment facilitation as a way to keep the investment discussion alive in order to, at another time, advance other agendas that are more contentious, such as dispute settlement, or market access.

			With these considerations in mind, the interviews generally reflect a consensus that China has key interests in advancing the discussion on investment facilitation at the multilateral level, and some experts have assessed China’s systemic position at the WTO as holding a few key implications. Firstly, the country sees this initiative as an opportunity to modernize and preserve the rulemaking function of the WTO while it develops a positive leadership position within the organization. Next, by acting as a leader, China wishes to make a proposal regarding transparency vis-à-vis other developed countries. Third, China is the Coordinator of the Friends of Investment Facilitation for Development group and has been focusing on outreach, particularly towards developing and least developed countries. Finally, the country sees the initiative as a way to keep the investment discussion alive in order to, at another time, advance other agendas. This sums up the idea that China’s systemic position plays into its IF discussion support.

			The other predominant argument for this support from Beijing draws on China’s specific interests as both an investor-state and a recipient of foreign investment. According to the experts, this implies that: China’s outbound investment has exceeded its inbound investment, and the Chinese are important investors in developing countries across Africa, Asia, as well as Latin America; China wishes to strengthen its role as an investor by establishing more transparent and homogenous rules, and advancing efficiency by reducing red tape and regulations; and China pressures developed countries to drop the barriers being imposed on Chinese investors, as it has concerns on the practice of other countries concerning investments. Nevertheless, some experts maintain doubts over whether China has ever truly wanted to negotiate an IF agreement at the WTO.

			Ultimately, China’s influence across the international trade system – as well as the global economy – has increased significantly since it joined the WTO in 2001 as the Organization’s 143rd member. Moreover, considering the profound impact the Doha Development Agenda had on the notion that the WTO may encourage and enhance members’ economic development capacity, as well as the established fact that investment facilitation is an initiative being propelled mainly by developing countries, it is now of the utmost importance to assess the contribution investment facilitation makes to global development. Thus, the following section shall evaluate the current proposed framework for investment facilitation with regards to the United Nations’ well-established Agenda 2030 for Sustainable Development.

			The Social Component: IF for Global Development Needs

			The trend of developing countries placing a stronger emphasis on the attraction of FDI in their domestic economic development strategies seems to also impact discussions at a multilateral level.

			(Carlo Pettinato, 2020)

			In order to assess the hypothesis that investment facilitation is essential for the WTO’s global mandate to promote economic development, this section shall examine the reasons why discussions on the topic are timely and respond to the current needs of both developing and developed countries. Moreover, considering contemporary development challenges must also naturally face the issue of sustainability, we may also consider and analyse the relationship between investment facilitation and sustainability issues. This subchapter shall therefore examine the degree to which investment contributes to sustainable development, as it has been defined and multilaterally endorsed by the United Nations’ 2030 Agenda for Sustainable Development.

			To do so, it is first and foremost necessary to shed light on the relevance of investment facilitation for the WTO’s framework for development. Hamdani (2018) affirms that IF, including investment in services, is relevant for discussion at the WTO for five key reasons:

			
					First, investment is intrinsically linked to multilateral trade. It is estimated that at least 46% of global trade is achieved through corporate networks (UNCTAD, 2013, p. 135, Figure IV.14). Trading cost reductions therefore have crucial implications for investment and the rationalization of international production. Investment facilitation is critical to the successful implementation of the Trade Facilitation Agreement (TFA).

					Second, as previously established, IF negotiations at the WTO focus on practical matters and avoid investment issues that have proven contentious in past discussions. The sovereign right to regulate has been acknowledged since the first informal processes. Therefore, these discussions have shifted the debate on investment away from investment protection, towards investment facilitation, as affirmed by former WTO Director-General, Ambassador Roberto Azevêdo.

					Third, investment facilitation is an issue that is particularly significant for, and put forward by, developing countries, as it has been established by the interviewed experts. Hence, it is not, as used to be in the past, a simple bargaining instrument to be played by one side to gain concessions by the other side on negotiations in other areas.

					Fourth, the successful model established by the TFA has inspired the IF discussions at the WTO, discussions which are focused, open-ended, and inclusive. They enhance individual countries’ implementation capacity and provide for relevant technical assistance. These elements are unique to the TFA, as they are absent from other WTO instruments, such as those for services. A prospective IF agreement at the WTO based on the TFA model would lead to the engagement of trading partners in a capacity-building effort with LDC members.

					Fifth, IF discussions at the WTO have engaged third-party investment stakeholders, with the objective of rendering the multilateral trading system more favourable to sustainable development. For instance, the proposed Committee on Investment Facilitation would provide a useful platform for the sharing of best practices and stakeholder responsibilities, under the lens of investment facilitation for development.

			

			Moreover, reform of the WTO, particularly through the negotiation pillar’s adoption of plurilateral initiatives, serves to advance global sustainable development. Sustainability, which is increasingly inseparable to the idea of development, is not usually associated with investment facilitation. However, research into this area is still ongoing and seems increasingly likely to confirm that the former can promote the latter. The possible outcomes that could result from promoting sustainable investments at IF negotiations appear to be significant. Aside from aligning these discussions’ objectives with the UN’s Sustainable Development Goals (SDGs), it could reshape the way investment is done in the future. The main question remains how this can be done.

			Sauvant (2020) suggests that G20 countries would benefit greatly from adopting IF guiding principles for sustainable development. For instance, such guiding principles would serve to orient investment facilitation in the promotion of sustainable FDI, thus facilitating the entire investment lifecycle. Additionally, the principles would enhance multistakeholder engagement and consultations, thereby ensuring the sharing of responsibilities in the face of global challenges such as climate change. Furthermore, through their encouragement of cooperative activities, such guiding principles would enable the adoption of a whole-of-government approach to sustainable investment, by focusing national efforts within a multilateral framework, thus coupling the issue of capacity building with that of flexibility (SAUVANT, 2020).

			The establishment of common guiding principles would therefore provide an effective framework for the IF negotiations at the WTO. Aside from fostering sustainability, these principles would also help member states address transnational governance gaps and to overcome red tape inefficiencies. Ultimately, adopting such principles would allow member states to advance the SDG agenda and to promote sustainable development, rendering noteworthy the correlation between the provisions of the proposed IF text and the SDGs. The following figure represents the link between the key proposed IF provisions and the relevant SDG.

			Graph 10: Links between key investment facilitation proposals and SDG
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			Source: (SIQUEIRA, 2018)

			However, given that discussions are ongoing, it remains important to reflect on future developments, and how these could shift the relationship between investment facilitation and the SDG framework. Considering the progress that has been made in sustainable investment, delegates should therefore reflect on five primary concepts to further develop the IF framework, concepts which according to Sauvant (2020) would contribute to keeping investment facilitation and SDG closely related:

			
					The scope of the discussions should avoid contentious issues such as market access, investment protection, and ISDS, and therefore these elements should remain outside the text.

					In terms of development provisions, members should strive to promote that host countries receive sustainable investments.

					The balance of obligations between home and host countries, as well as enterprises, should consider the respective responsibilities on sustainability.

					Delegates should aim to receive pragmatic experience and ground-level practical input from investment practitioners (investment promotion agencies, international investors, non-governmental organizations, etc.).

					Capacity building and technical assistance to LDCs should be considered when fulfilling the development-related agenda of sustainable investment.

			

			In fact, capacity building and technical assistance appear to be the core of sustainable development, based on the Investment Facilitation Index Maps and their effective adoption at the national level (BERGER, 2019). In other words, it is necessary to measure the costs associated with the implementation of IF measures in a future agreement. The results of the Index make it clear that while a prospective scenario has only a marginal impact on many developed countries, developing countries face significantly more extensive policy reforms after entering into an international IF agreement. Ultimately, the conclusion indicates that a potential international IF agreement may, therefore, endorse and adopt the capacity-building commitments present in the Trade Facilitation Agreement, and therefore the implementation of IF measures by developing countries can be bolstered by the conditional support of other economies and organizations.

			Scholars further argue that public-private collaboration may facilitate the provision of technical assistance to help implement measures that effectively support an economy’s sustainable development perspectives (OMIC & STEPHENSON, 2019). This demand was raised by laying out what investment practitioners have identified to be the most important IF measures.

			Therefore, there are significant links between investment and sustainable development, and investment facilitation would enable countries to meet both development and sustainability targets. For instance, the International Institute for Sustainable Development observes that there are more and more asset managers working under a sustainability mandate. Indeed, through the guidance of the SDGs, investors now have a clear idea of what environmental, social, and governance efforts are required globally.

			To sum up, WTO delegates should consider aligning investment facilitation with the 2030 Sustainable Development Agenda, as it ensures that future investments comply with the SDGs set by the United Nations. The guiding principles proposed by scholars to structure future discussions, which are closely linked to investment facilitation, can also contribute to advancing the SDG agenda, most notably when it comes to SDGs 8, 9, 16, and 17 (i.e., through the enhancing of digital procedures, or the coordination of policy with investors’ needs). Moreover, an inclusive investment facilitation agenda could promote capacity-building mechanisms in LDCs, as well as enhance public-private partnerships. The conclusion of such a plurilateral agreement, thus, would benefit the modernization of the WTO and global sustainability efforts.

			Taking the Lead: Brazil and the Ongoing IF Initiative

			We thought about creating structures that I could facilitate for the Brazilian investor abroad, and then came the idea of the focal point (ombudsman) and also something that I could implement in Brazil to facilitate our investment capture.

			(Pedro Mendonça, 2020)

			Foreign investments are a matter of interest to several countries in the WTO context. While some issues related to foreign investments can generate controversy and disputes between countries, recently the alternative of investment facilitation has been increasingly seen as a harmonious alternative to strengthen these flows. This chapter presents the primary perspectives involved in the construction of the idea of investment facilitation, analyses Brazilian participation in the process, and considers other WTO members’ stances. The chapter also considers the expert interviews conducted, presenting the questions related to the topic addressed.

			Brazil can be considered a leading actor in the investment facilitation process at the WTO, which feeds into the primary thesis of this leadership position contributing to reshaping the WTO. Three primary pieces of evidence validate the idea that Brazil has taken on a leadership position in IF negotiations: the country’s decision to begin actively negotiating bilateral IF agreements in the 2000s; its lead role in conceiving, launching, and actively engaging in IF negotiations at the WTO after 2016; and Brazil’s adoption of the idea of multilateralizing its IF model. With these in mind, the aim of this chapter is to contextualize Brazilian leadership in IF issues.

			In fact, Brazil’s position has contributed to IF negotiations – and JSI-type negotiations – and is one of the main possibilities of WTO revision and reform, a conclusion that can be reached due to the fact that Brazil has accepted to negotiate investment-related treaties, embraced the idea of multilateralizing its IF model, launched the first IF proposal at the WTO in 2018, participated actively in IF discussions, gathered support from domestic governmental actors and WTO members, and has been acknowledged as one of the leading players in the negotiations by other countries.

			In general, this chapter’s analysis indicates that CFIAs were important as an alternative to provide a starting point for more general IF negotiations. Brazilian diplomacy has actively contributed to the evolution of IF discussions among WTO members, with members who had similar positions on this topic seeking to build the bases for this initiative to become relevant within the WTO.

			The Partner Down South: Brazil’s Contributions to Investment Facilitation

			So, I think Brazil was positioned in the negotiation because we have a team that has been thinking about it in a more systemic way.

			(Hanna Welgacz, 2020)

			On 13 December 2017, Brazil and 69 other countries signed the Joint Ministerial Statement on Investment Facilitation for Development, on the last day of the Eleventh Ministerial Conference (MC11) of the WTO, in Buenos Aires, Argentina, following a great effort to establish an Investment Facilitation Agreement (IFA) within the scopes of the Organization.

			The central idea of the Joint Ministerial Statement dates back nearly 70 years and was presented in the signature – on 24 March 1948 – of the Havana Charter for an International Trade Organization (ITO) by 53 nations, including Brazil. One of the purposes of the ITO was to encourage the international flow of capital for productive investment, as seen in article 11, paragraph 1 of the Charter, which stated that no member country should take unreasonable action within its territory injurious to the rights or interests of nationals of other members in the enterprise, skills, capital, arts, or technology which they have supplied. Even more ambitiously, the very next paragraph (2c) declared that the ITO would formulate and promote the adoption of a general agreement or statement of principles regarding the conduct, practices, and treatment of foreign investment. However, due to a variety of reasons no state ratified the treaty, which is why neither such an agreement nor statement or principles came into force.

			A long period with little progress on the matter then began. There were, nonetheless, some remarkable exceptions, such as the General Agreement on Trade in Services (GATS), which had some provisions related to the treatment of foreign nationals or companies within the territory of its signatories. Further exceptions appeared in the Agreement on Trade-Related Investment Measures (TRIMs), designed primarily to prevent discriminatory treatment of imported and exported goods against companies in a member’s territory. Both agreements derived from the Uruguay Round negotiations, which resulted in the 1995 establishment of the WTO.

			Another noticeable exception for this extended period of low IF interest was the result of a series of bilateral negotiations carried out in the 2010s by the Brazilian government. The so-called Cooperation and Facilitation Investment Agreements (CFIAs) constitute a specific model of international investment agreements (IIAs), intended to improve institutional governance, prevent controversies, and promote cooperation (through IF) between parties. The main regulatory features of the CFIAs include the well-known WTO membership principles of national treatment and most favoured nation, as well as Corporate Social Responsibility (CSR) clauses. In particular, the CFIA model focuses on cooperation instead of litigation, and included a state-state dispute settlement mechanism in place of the investor-state one. These features make the Brazilian CFIA model, in comparison to other IIAs, much more adaptable to the needs presented by developing and least developed countries, as will be demonstrated later.

			The construction process of the CFIAs derives from Brazil’s decision to begin negotiating innovative bilateral investment agreements in the 2000s. Historical analysis of this decision contributes to understanding the evolution and causes of Brazil’s leadership in IF negotiations, as well as its contribution to WTO reform.

			Beginning in the late 1980s, bilateral investment treaties (henceforth, BITs) were conceived to resolve disagreements between capital-exporting and capital-importing countries. Theoretically, this meant granting specific protection clauses to foreign investors within recipient countries; in practice, BITs permitted mechanisms of indirect expropriation, and, crucially, the solution of investor-state disputes. In the case of Brazil, however, as reminded by Biasutti and Panzini (2016), BITs were found to conflict with the Federal Constitution. Therefore, even though the country signed 14 such treaties throughout the 1990s, it never effectively ratified them (BIASUTTI & PANZINI, 2016). Remarkably, this did not prevent Brazil from becoming the fifth-largest recipient of foreign direct investment (FDI) in that decade.

			BITs proved relatively attractive to other developing countries as well. According to the United Nations Conference on Trade and Development (UNCTAD), the number of BITs has soared in recent decades, reaching 2,897 in 2013, of which 2,339 are still in force5. This is illustrated below in Graph 11.

			Graph 11: Cumulative BITs signed at the WTO
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			Source: UNCTAD; Maggetti & Moraes, 2018

			However, over time, the significant volume of signed treaties led to an excessive number of cases in investor-state dispute settlements (ISDS). Today, UNCTAD counts 1,023 known ISDS cases, of which 343 remain pending6. Furthermore, many ISDS cases are aimed at emerging economies, such as Argentina or Mexico, and are issued from richer countries such as the United States or the Netherlands. On top of the high volume of ISDS cases, which provoke excessive litigation and administrative resource drain, BITs were subject to numerous other criticisms, such as unreasonable limitations on recipient states’ regulatory freedom and policy headspace, unequal or unfair treatment of national investors in contrast to foreign investors, and lack of transparency.

			Considering the limitations generated by traditional BITs, actors have sought alternative solutions that would not compromise a state’s ability to respond to its population’s basic needs. The focus thus began to shift away from investment protection and investor-state disputes, as such notions failed to generate consensus among nations. Therefore, BITs started to become less attractive among developing countries, while their more developed counterparts had already given up on these sorts of treaties decades ago.

			Alongside international organizations, modern benchmarking studies, and the private sector, Brazil adopted the Cooperation and Facilitation Investment Agreement (CFIA) in 2015 as a new model of bilateral investment treaty. Brazil’s CFIA innovation stemmed as a response to certain precise needs of this time, such as promoting foreign investments while preventing excess litigation and without compromising the recipient nation’s development strategy and regulatory capacity. Most importantly, the treaty’s primary focus is on investment facilitation, which, as reminded by Carlo Pettinato (2020), includes “regulatory disciplines aiming at eliminating obstacles and barriers to foreign direct investment”. According to Pettinato, this is desired by both the host state and the investor, which translates to a win-win situation for both host and home countries of FDI (PETTINATO, 2020).

			Brazil’s CFIA thereby embodies a pragmatic approach to bilateral investment agreements. As approved by Brazil’s Council of Ministers of the Chamber of Foreign Trade (CAMEX) in 2015, CFIAs are set up to achieve the three primary objectives of investment facilitation, investment cooperation through institutional governance and thematic agendas, and risk mitigation, and hence avoid investment protection and unfair treatment.

			The initial CFIA was conceived by considering the private sector’s preferences and expectations with regards to foreign investment. It provides guarantees of fair treatment, such as the principles of most favoured nation (MFN) and equal treatment for national investors, specific criteria for expropriation, mandatory clearing, and compensation in cases of conflict, as well as capital movement. In addition, the CFIA enhances institutional cooperation between partner governments by establishing the Joint Agreement Committee, for example, along with ombudsmen for each partner. These measures promote continued dialogue between relevant authorities and provide practical guidance to investors. Specifically, the ombudsperson concept is inspired by the Republic of Korea’s successful Office of Foreign Investment ombudsman, established in 1998. Brazil adjusted the Korean model to fit its federative system, innovating by introducing the provision as an element of its bilateral negotiations (DE OLIVEIRA, 2020). In Brazil, the ombudsperson function is handled by CAMEX, the country’s lead agency in matters of foreign trade and investment policymaking.

			Each partner government’s ombudsperson can go a long way to improve the investment experience in a few ways: namely, serving as communication channels, answering questions, and solving problems; increasing access to applicable information on bureaucratic procedures; or, more generally, by maintaining a healthy investment environment. Over the course of their activity, the ombudsperson can thereby identify legislations and policies to improve and communicate its recommendations to the appropriate governmental body. Meanwhile, the Joint Agreement Committee is comprised of representatives from both partner governments and serves as a monitoring body for the effective implementation of the CFIA, through enhancement of mutual communication and transparency, and in turn conflict prevention through amicable dispute settlements. Ultimately, through maintaining dialogue between parties, Committee oversight can identify mutual difficulties, thereby pursuing an agenda of common interest towards a more conducive business environment.

			Since the 2015 conception, CFIAs have been signed between Brazil and several other countries. Beginning in 2016, initial CFIAs were concluded with Angola, Chile, Colombia, Peru, Malawi, Mexico, and Mozambique, with additional CFIAs with Ecuador, Ethiopia, Guyana, Morocco, Suriname, and the United Arab Emirates coming before 2020. As of 2020, Brazil is negotiating CFIAs with Australia, Nigeria, Kuwait, Qatar, Saudi Arabia, and Oman. Complementing these CFIAs is the 2017 Cooperation and Investment Facilitation Protocol (PCFI) with Brazil’s co-founding Mercosur partners of Argentina, Paraguay, and Uruguay. In fact, Brazil’s CFIA model has proven to be so attractive that it served as a conceptual framework within Mercosur’s recent FTA with the European Free Trade Association, as well as Mercosur’s current negotiations with Canada, South Korea, and Singapore. Brazil’s CFIA model was generally well received across the WTO, and thus serves a promising basis for further discussions about a multilateral instrument on investment facilitation.

			Brazil’s CFIA set an innovative model for bilateral IF agreements because it responded to and solved the inadequacies of traditional BITs. The CFIA reduces investors’ risk exposure and prevents the configuration of situations that may lead to ISDS, through measures such as non-discrimination guarantees. And thanks to their institutional core, CFIAs also encourage dynamism among partner authorities, as the agreements can be expanded gradually across areas of common interest, such as environmental regulation or foreign exchange.

			CFIAs also respond to strategic needs that are specific to Brazil’s position as an emerging actor, as throughout the 1990s Brazil demonstrated a clear hesitancy towards BITs. As reminded by Perrone and César (2015), due to concerns about national sovereignty such as those mentioned previously, Brazil did not ratify a single of its 14 BITs before the creation of the CFIA. Nonetheless, the country still managed to become the fifth-greatest receiver of FDI in the world (PERRONE & CÉSAR, 2015). Therefore, when the Brazilian Secretary of Foreign Trade declared in 2016 that Brazil aimed to become “the most active country in concluding investment facilitation”7, the shift towards CFIAs were seen as part of a greater change in the country’s IF policy. Overall, one observes that Brazil’s IF rationale, as embodied by the CFIA, benefits the country’s domestic policy as well as its foreign policy. Considering this, the following section will now examine the different explanations proposed by scholars to further our understanding of the country’s underlying motivations.

			By avoiding issues such as national treatment, market access, fair and equitable treatment, and investor-state disputes, Ana Novik (2020) concludes that investment facilitation is a different and complementary approach to investment. In turn, Felipe Hees (2020) goes even further, as he believes that “the essence of investment facilitation is almost the opposite of that of traditional BITs”, as it really “tries everything to avoid controversies, to simplify, to eliminate noise, to facilitate, to oil investor-state communication, to not litigate”. Overall, the focus on investment facilitation makes the CFIA Brazil’s technical basis for the country’s 2017 proposals for an IF framework at the WTO, and Brazil’s CFIA expertise contributed to the country’s leadership position within the multilateral IF negotiations, as the following section illustrates (HEES, 2020).

			First off, the move towards CFIAs underscores Brazil’s ambition to reach global cooperation and sustainable development targets, embodied in the UN’s Agenda 2030. This understanding corresponds to the arguments of Johnson, Sachs, and Lobel (2019) that the Brazilian government has developed a new model of investment agreement based on a positive approach that seeks to foster institutional cooperation and the facilitation of mutual investment flows between the parties (JOHNSON, 2019). For instance, CFIAs enable both parties to promote corporate social responsibility (CSR) and environmental standards among investors, thereby achieving the sustainable development of recipient communities. The CFIA between Brazil and Malawi can be taken as an example of encouraging sustainable development, as article 9 of the agreement encompasses CSR, with two sub-articles and 13 paragraphs about social and environmental progress. In this sense, Brazil’s approach is coherent with the UNCTAD recommendation on “using investment facilitation efforts to channel investment towards sustainable development” (ZHANG, 2018).

			Secondly, Vera Thorstensen (2020) argues that Brazil’s shift towards CFIAs is coherent with its cautious approach to negotiations. Indeed, the country’s new model for bilateral investment treaties puts the state back on control of investment arbitration policies, a place it had lost to foreign investors since the 1970s (PERRONE & CÉSAR, 2015). In turn, as Maggetti and Moraes (2018) demonstrate, Brazil’s cautious approach can also be understood through the country being a late adopter of BITs, as Brazil stood out for a long time as the only country that had not ratified its BITs, even though most other players in the international investment regime had. Thus, CFIA emerged from lessons learned, and embodies policy solutions that proved to have worked in the past, while rejecting those that didn’t, such as investment protection and investor-state dispute solution (MAGGETTI & MORAES, 2018).

			While a traditional BIT has as its central aspect the solution of investor-state disputes, the Brazilian proposal favours mechanisms for preventing disputes based on bilateral dialogues and consultations before the installation of an arbitration procedure, thereby avoiding excessive litigation related to ISDS cases. It also avoids criticism from partner countries which have proven unwilling to discuss ISDS issues within the WTO’s negotiation pillar. A CFIA also includes instruments such as the direct and permanent implementation of focal points, in addition to extensive debates within the scope of the Joint Committee, responsible for the preliminary examination of specific issues demanded by the signatories. As a benefit of this approach, the established Committee encourages long-term relationship building between Brazil and its signatory partners. This is the case, for example, in Brazil’s 2015 CFIA with Mexico, which specifies that investments were to be made with the “purpose of establishing a long-term economic relationship”8. The Brazilian government also engages several of its agencies in the joint process, such as the Ministry of Development, Industry and Foreign Trade, the Ministry of Foreign Affairs, the Ministry of Finance, CAMEX, and the Brazilian Central Bank; this multiplicity of cooperating actors works to improve the coherence of Brazil’s development strategy.

			Willy Alfaro (2020) points out in his interview that developing countries are far more dependent on foreign investment for their economic development in terms of added capital and know-how. For this reason, he argues, it is in those countries’ interests to provide “warranties for foreign capital that come into their markets, without having to commit to strict and stronger rules such as dispute investment resolution systems” (ALFARO, 2020). Therefore, Brazil’s promotion of CFIAs can be explained by several economic factors related to the country’s status as an emerging financial power.

			For example, Paulo Elias Martins (2020) remarks that investment facilitation works to counterbalance the country’s reliance on foreign savings. Indeed, he claims, “Brazil, as a country with low savings, will always depend heavily on investments and will always have foreign investments as an important component in its growth and economic development model.” Additionally, considering that historically the country’s discourse to foreign investors has focused on quantitative aspects of the Brazilian economy, Martins reminds us that the shift towards investment facilitation provides a qualitative direction to the country’s attractiveness among foreign investors (MARTINS, 2020).

			On the other hand, Campello and Lemos (2015) observe that, domestically, the Brazilian position has evolved from refusing to ratify BITs in the past to actively seeking to conclude new investment treaties in the shape of CFIAs. They claim that this change was due to the increase of Brazilian FDI abroad and the evolution of Brazilian policymakers. The growth of Brazilian multinationals also represents new players in the investment system; in 2013, the stock of foreign investments by Brazilian companies reached $300 billion, as demonstrated by Graph 12 below. Therefore, Brazil may now consider the interests of its companies as national interests. These companies even design and finance business strategies on some occasions (CAMPELLO & LEMOS, 2015). In the words of Felipe Hees (2020), “in 2010 we started to notice that there was a Brazilian investment going abroad – which is the genesis of our CFIA” treaties.

			Graph 12: Growth of Brazilian FDI outward flows (billion US$)
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			Source: Central Bank of Brazil; Maggetti and Moraes, 2018

			Henrique Moraes (2020) credits Brazil’s leadership in this positive style of bilateral investment treaties to “the interest of Brazilian investors in having a legal framework to safeguard their investments, and the good performance of the unique solution crafted by Brazil to address this demand.” Hence, CFIA enables cooperation and IF agendas in areas with the potential to foster a more conducive business environment, and such agendas may deal with topics of mutual interest to the parties. They improve investment conditions and overcome occasional difficulties for investors, always in strict convergence with respective national development strategies, all the while ensuring that “the adversarial rationale that inspires the BITs” is avoided. In sum, Moraes argues, Brazil’s “position reflects both a domestic change – driven by an increase in Brazilian outward investments – as well as a change in perception with respect to BITs in the developed and developing world” (MORAES, 2020).

			This view is shared by Bertha Gadelha (2020), who believes that IF agreements provide the best regulatory model to boost foreign investments, as they set forth a series of bilateral or multilateral rules and guidelines to bring more legal certainty, predictability and transparency for foreign investors. According to her, this is especially true in a post-pandemic context, where one seeks to reignite the flow of financial resources between countries. This also makes the CFIA model especially appealing in a multilateral context, such as the WTO, where countries look out for win-win agreements to plan their exit from the crisis (GADELHA, 2020).

			According to Ana Novik (2020), Brazil’s shift towards investment facilitation, embodied in its CFIA treaty model, goes hand-in-hand with the general increase in South-South investment flows after the 2008 crisis. In such a context, the incentives became high for countries to pursue bilateral – and even multilateral – agreements that promoted capital flow. Therefore, Samo Gonçalves (2020) believes that the agreement being negotiated in the WTO context is complementary to Brazil’s bilateral CFIA treaties. Furthermore, remarks Karl Sauvant (2020), Brazil’s more general pursuit of a multilateral framework on investment facilitation at the WTO works to legitimate the value of its bilateral treaties – namely, the CFIA (SAUVANT, 2020).

			In fact, as reminded by Pedro Cavalcante (2020), CFIA allowed Brazil to push further its specific investment interests in the multilateral investment regime. Thanks to its principal focus on investment facilitation, the country’s CFIA model enjoys the benefit of being less controversial for member countries within the WTO. “With CFIA,” he claims, “Brazil started to see that this investment facilitation approach could be a way to break a certain gridlock that it had in terms of investments in the multilateral area” (CAVALCANTE, 2020).

			For Tatiana Prazeres (2020), Brazil’s experience with CFIA fuelled the country’s technical expertise and capacity in the matter of investment facilitation. It also contributed to the country’s role of leadership across multilateral discussions on that subject (PRAZERES, 2020). This view is also shared by Felipe Hees (2020), for whom Brazil’s expertise with CFIA was a major determining factor of the country’s contribution to the discussions. Hees claims that Brazil’s bilateral treaties and a multilateral framework on investment facilitation would treat “the same subject”, the only challenge being “how to adapt our bilateral model to what could be a multilateral matrix” (HEES, 2020). In the words of Gonçalves (2020), “the objective was to bring many of the CFIA elements for multilateral negotiation due to its focus on cooperation instead of litigation.”

			Furthermore, according to Renato Rezende (2020), “there is no empirical evidence that a classic investment protection agreement increases the flow of investments from signatory countries.” On the other hand, he continues, “there is very significant evidence that improving the business environment brings a significant increase in the flow of capital.” Therefore, he claims that Brazil’s current role as a proponent of investment facilitation at the WTO is mainly due to the genesis of CFIA and its rationale. Indeed, Ambassador Alexandre Parola (2020) observes that Brazil formulated its model of bilateral investment agreement internally. However, over time, the country’s foreign ministry realised that it presented a plurilateral potential as well. The increased internationalization of firms within the country since the 1990s is another factor that has pushed the country towards investment facilitation.

			Moreover, CFIAs are as much about attracting investment as they are about facilitating investment flows from Brazil. As reminded by Cavalcante, beginning in 2012 Brazilian investors claimed that they didn’t feel the need for further investment protection, as they tended to hire local workers in the recipient country, which were already under the aegis of local law. Therefore, the focus was shifted to reducing administrative complexity, and the CFIA was the result of such necessities. Under a multilateral logic, he continues, the CFIA supports Brazil’s idea that “all countries, including underdeveloped countries, stand to gain by simplifying procedures, standardizing, digitizing procedures” (CAVALCANTE, 2020).

			Brazil’s push to facilitate the administrative institutional aspects of investment is relevant also for the country’s African partners, as Tatiana Prazeres (2020) observes. Indeed, she recounts, “as Brazil became an important exporter of capital, in addition to receiving investment, it started to invest abroad in countries whose institutional structure was not exactly strong, for example, in Africa, and in several countries in Latin America as well” (PRAZERES, 2020). Therefore, the development of partner countries’ investment-related institutions became a specific interest for Brazilian investment policy. This contributes to explain the CFIA’s institutional core, as well as Brazil’s push for a one-stop investment portal within its multilateral proposal.

			Internationally, Brazilian diplomacy has noted that countries usually seek to reconcile market liberalisation and public policy space, in order to protect regulatory autonomy, as generally states seek to keep their finance, national security, public order, environment, labour, human rights, and health policies under national control. Brazil’s new model for bilateral investment treaties could thus serve as a promising basis for reforming the WTO, as argued by Moraes and Hees (2018). For example, its institutional core, embodied in the national focal points, proposes a less controversial alternative to the reform of investor-state disputes. In short, with the CFIA, Brazil has demonstrated that innovation is still possible within the current international investment regime (MORAES & HEES, 2018).

			Crucially, as argued by Thaís Mesquita (2020), Brazil’s experience with CFIAs within the WTO has placed the country among the principal states working to positively reshape the organisation. Additionally, it would set a successful precedent for future joint initiatives within the negotiation pillar (MESQUITA, 2020). Novik agrees with this perspective, as she admits that an IF agreement would allow the system to have more confidence in plurilateral agreements and thus impact the WTO’s broader debate on reform (NOVIK, 2020).

			Moreover, as reminded by Siqueira (2018), national focal points promote capacity building, which is one of the five key issues outlined in discussions towards an IF framework at the WTO (SAUVANT, 2019). Capacity building also works to further progress as outlined by the 16th SDG of the UN’s Agenda 2030 (SIQUEIRA, 2018).

			The CFIA is a dynamic instrument of cooperation, investment facilitation, and risk mitigation, and this constitutes one of its main innovations as a bilateral IF treaty. However, there is always room for improvement. Some scholars have pointed out such possibilities of potential policy amelioration, which will be reviewed in this section, as its improvement can also contribute to enhance the IF discussions within the WTO.

			For example, Morosini and Badin (2016) have suggested improving regulation when it comes to the CFIA’s institutional core; indeed, closer oversight of the national focal points as instruments of information exchange and conflict prevention would certainly enhance their effectiveness and ensure the unfolding of the Agreement’s full potential in regards to capacity building (MOROSINI & BADIN, 2016). In fact, a lack of transparency has been an issue raised by partners such as the EU within plurilateral discussions for an IF agreement at the WTO.

			On the other hand, Badin et al. (2017) consider the implications of the inclusion of the MFN clause within CFIA. For instance, by analysing the language of the CFIA between Brazil and Chile, as well as that of Chile’s other BITs with third parties, these scholars believe that CFIAs with other countries risk importing investment protection clauses from those countries’ agreements with third parties by way of the MFN clause. Therefore, the guarantees CFIA provide in terms of investment protection can become unclear and subject to interpretation. According to these scholars, providing a better-defined interpretation of the Agreement’s fair treatment clauses could therefore enhance the overall reception of Brazil’s new model treaty within the international investment regime (BADIN, 2017).

			As mentioned by Singh (2017), federal states face different challenges when it comes to the effective implementation of legally binding IF agreements such as CFIAs. Using the example of India, Singh points out that most of the administrative burden associated with the treaty are faced at the local and subnational levels. This is especially relevant for the CFIA’s focal point features, which might not be able to extend their competence to local authorities without facing juridical obstacles. For this reason, he argues, discussions should focus on bottom-up rather than top-down approaches to investment facilitation in complex federative systems such as India’s (SINGH, 2017). This concern is shared by Ana Novik (2020), who believes that capacity-building exigences might dissuade many developing countries who do not want to assume more resource-draining obligations. Therefore, capacity-building discussions might be associated with issues such as foreign aid, or other resource-related issues.

			Moreover, as Bernasconi-Osterwalder (2016) reminds us, one must always consider that conflicts related to investment go much further than the formal relationship established by BITs. In the 1990s, Brazil had already demonstrated this by being the fifth-largest recipient of FDI, even if it had not ratified a single BIT. Hence, to attract more investors, a country can also improve the quality of its infrastructure, its labour costs and productivity, its taxation policy, and its business environment (BERNASCONI-OSTERWALDER, 2016). This is what Brazil did, for example, when it reduced its average time required to start a business from 82 days in 2017 to 20 in 20189. However, other areas can still be improved, as the country still ranks poorly in the World Bank’s Doing Business database. Such measures include, but are not limited to, reducing the average time required to request and obtain construction approval permits and construction execution permits, or the time it takes to prepare, file, and pay (or withhold) the corporate income tax.

			Cause and Effect: Exploring Brazil’s IF push Within the WTO

			Attracting or encouraging foreign investment is related to the need to raise additional capital for infrastructure and other needed investments domestically.

			(Manuel A. J. Teehankee, 2020)

			To further understand the motivations of Brazil’s active engagement in post-2016 IF negotiations at the WTO, and to analyse the country’s push for a multilateral evolution of what was previously its bilateral treaty model for investment facilitation (the CFIA), interviews with experts were conducted, and are proposed as the basis of policy analysis. Firstly, this section will seek to elaborate on the turning point of Brazil, from a defensive position to an active role in international regimes and laws regarding investments. As has been established previously, the launching of IF talks at the WTO dates back to 2017, therefore necessitating an expansion on the reasons why Brazil has engaged in multilateralizing its IF model since 2016. Certainly, both domestic and international factors played into this shift.

			In particular, the interviewees have attempted to answer the following question: “How would you explain Brazil’s lead role in conceiving, launching, and actively engaging in investment facilitation negotiations in the WTO after 2016?” Overall, the responses can be categorized into two spheres. On the one hand, Brazil was able to contribute to technical discussions thanks to its previous experience in bilateral IF treaties. On the other hand, push for greater investment flows reflect a domestic political shift and are coherent with its ambition to join the OECD. Nevertheless, some interviewees expressed doubts over whether the country will successfully steer the discussions away from controversial topics, such as investment protection. It also remains difficult to predict how Brazil’s leadership will be able to conciliate the systemic rivalry between China and the USA, a rivalry that impacts all WTO issues nowadays.

			First of all, Felipe Hees (2020) remembers that the multilateralizing process of investment facilitation emerged in 2016. China and Russia, rather than Brazil, were the first countries to launch this discussion. China initially took this theme to the G20 before it shifted to the WTO. India then proposed service facilitation, though this call was largely informal. Russia started the dialogue in 2017, before China mobilized like-minded countries in the Friends of Investment Facilitation for Development (FIFD) group. Amid this Russo-Chinese proposal, Brazil decided to launch its IF proposal, says Hees (2020). This issue attracted developing countries’ attention, as Brazil had history in this matter, based on CFIAs that had been negotiated. In Hees’ words:

			What Brazil did was, at the moment when there was this interest that starts to gather developing countries and creates friends, then Brazil decides “We have something to say on this subject, based on our ballast of ACFIs that have already had been negotiated. So, it is a little given that we are interested. Given that the issue was launched, we are volunteering to participate and we have something to say” [...]

			This historical perspective on the developments of the discussion is shared by a member of the WTO staff (2020), who finds that Brazil had the intellectual idea of investment facilitation, which it proposed along with Argentina’s manoeuvre, representing the chairperson of the IF discussions at WTO, and the Beijing “muscle”, symbolized by the Chinese market size.

			Initially, Russia wanted to reach a traditional investment agreement based on bilateral investment treaties with ISDS provisions. In preparation of the 11th WTO Ministerial Conference in Buenos Aires, Brazil and other developing countries – around 20 members – were engaged in launching the IF plurilateral discussions, when the European Union decided to join the initiative. This produced a spill over effect, with several other members also signing the Joint Ministerial Statement on Investment Facilitation for Development. It can be said that Brazil, Argentina, Chile, and China originated the open plurilateral approach at the WTO, even though this was not admitted publicly at the WTO meetings. For instance, the Chinese delegation supported the process, although it never defended the idea of open plurilateral agreements.

			With regards to Brazil’s IF expertise, Tatiana Prazeres (2020) and Henrique Moraes (2020) both argue that the country’s leadership is due to its role as a pioneer in the CFIA model and its negotiating experience in both Africa and South America, as well as the great technical capacity that Brazil had at the time it proposed this initiative at the WTO. Moraes emphasizes: “I think it owes significantly to our experience with the investment agreements devised by Brazil, in which investment facilitation plays a central role.”

			Prazeres (2020), meanwhile, thinks that Brazil had two major initial challenges – convincing members to embark on a plurilateral process, and insisting with its interlocutors that this initiative was not the same investment discussion from before. She sees the draft agreement made by Brazil as an important tool for defining the scope of the discussions and to facilitate the negotiations. In particular, she remarks: “I think that Brazil contributed to opening this path that was not evident, that was not pre-defined.”

			In addition, Samo Gonçalves (2020) believes that the WTO-negotiated agreement is complementary to the CFIA that aimed to protect investments of Brazilian multinationals abroad. Hees (2020) similarly proposes that Brazil’s starting role was enhanced by the country’s expertise with CFIAs, thereby directly contributing to the discussion itself. In sum, the latter diplomat notes that Brazil has embraced this initiative due to being in favour of multilateralism, having expertise in the subject, and because investment facilitation is a topic on Brazil’s negotiating agenda. However, he remarks that the biggest challenge has been to translate the Brazilian model of bilateral trading model into a multilateral matrix, and thus the draft agreement had both the objective of making a relevant multilateral agreement on the matter and formulating it positively. Brazil also had in mind the need to show to other countries, such as India, that his initiative was not investment protection in disguise, especially given the fact that Brazil has always defended multilateral negotiation in its foreign policy.

			Brazilian Ambassador to the WTO Alexandre Parola (2020) analysed this process in depth in his responses. The Ambassador argues that to face the country’s reticence towards traditional investment agreement models, Brazil had to advance an IF model as a first step towards directing the nature of the discussions. Parola thus believes that Brazil obtained a lead role in the discussions thanks to its ambition to stray clear of “toxic” topics such as ISDS mechanisms, investment protection, and market access. This is because of the nature of the negotiations, as the country wants to reach an IF agreement, not an investment agreement, and these are two entirely different things, per Parola. Investment facilitation deals with things such as, for example, the Single Electronic Window, the national focal point, and so on – this makes investment facilitation more analogous to trade facilitation.

			In this vein, Pedro Mendonça (2020) notes that the IF initiative was done in such a way as to not hinder bilateral negotiations between Brazil and other countries, and by preparing something that could be analogous to the TFA, but with a far greater impact due to the volume of resources that revolve in investments. He believes that this initiative was beneficial for Brazil to carry out due to some characteristics themselves attracting more investors, such as clearer public administration deadlines, digitalized procedures, and the obligation to translate important laws to English or Spanish.

			For Parola (2020), overall, Brazil’s stake in the IF negotiations is twofold: on the one hand, the country understands that it needs investment to develop; on the other hand, this strategy is coherent with Brazil’s desire to become a more open economy, fully integrated in the global system. Furthermore, Brazil has taken up a leadership position in the WTO negotiations, which enables it to participate in its normative construction process. It is an advantageous position, considering it is conceptually difficult to oppose investment facilitation.

			For her part, Vera Thorstensen (2020) thinks that Brazil’s leadership is aided by the fact that the topic is interesting for most countries and that Brazil has no obstacles to move this forward – after all, as she asks, “Who is against this discussion?” Similarly, Renato Rezende (2020) believes that Brazil’s lead role stems from the win-win scenario that the IF initiative seeks to create. However, Thorstensen (2020) fears that the IF discussion is fated to falter because of US reticence. Indeed, Parola (2020) observes that countries such as the USA, which remain outside of the negotiations as of July 2020, do not need – or already have – most of the proposed items.

			Hanna Welgacz (2020) credits Brazil’s dominant role to the systematic thinking of the team behind the initiative, which has managed to understand the industrial development and economic development policies in Brazil and the importance of investment for these measures. Similarly, Gonçalves (2020) defends the notion that the WTO’s IF proposal seeks to attract more investment to Brazil itself instead of helping its companies to invest abroad. In fact, Parola (2020) calculates that investment facilitation could raise global investments by 75 to 250 billion dollars in the coming years. As the fourth-greatest recipient of FDI, he claims, Brazil would stand to gain a big share of that. Furthermore, in the current global economic contraction, Brazil has continued to receive substantial amounts of foreign investment, in the process faring relatively better than many of its Latin American neighbours.

			Thus, a member of the WTO Secretariat’s personnel (2020) affirms that Brazil seems to be increasingly pragmatic within the Organization. It has embraced its leadership role in investment facilitation, the first open plurilateral agreement. Brazil was particularly supported by Argentina, which felt the necessity to present concrete outcomes to its society and to the world, since it was organizing MC11 in its capital. Indeed, experts on investments understood at the time that a multilateral agreement on the matter would be impossible to reach due to the impasse of the negotiations launched in Singapore’s Ministerial Conference in 1997. Member states could not reach a common background on the negotiating text. Some countries even did not want to negotiate at all on investment issues. To reach any agreement in the investment issue, therefore, it would be necessary to dilute the aim of the text and to reduce the numbers of the signatories.

			On the domestic front, Bertha Gadelha (2020) has stated that “the decision of actively launching and engaging in investment facilitation negotiations, not only in the WTO but in trade and investments bilateral relations, after 2016, reflects political changes inside Brazil.” Indeed, the country witnessed the end of 13 years of left-wing government, and the beginning of a centre-right administration based upon the premises of being more liberal in economic affairs to attract more FDI to Brazil. A WTO staff member (2020) similarly concurs that the Brazilian government in 2017, led by President Michel Temer, represented a significant political change from the Workers’ Party ruling (2003-2016), primarily as it adjusted foreign policy narrative and guidelines. The changing of administrations contributed to shifting the Brazilian position towards the adoption of plurilateral negotiations at the WTO, through the abandonment of the defence of a big coalition of developing countries – such as the G20 in agriculture – and the Doha Development Round conclusion. The Argentinean government, led by President Mauricio Macri, was aligned with the ideas of its Brazilian neighbour, and this alignment led to the countries cooperating to pragmatically launch a plurilateral framework.

			According to Gadelha (2020), “this economic view favouring liberalization has endured since 2016 and it has been pursued by the new ruling government in Brazil, President Jair Bolsonaro’s administration, since 2019.” For instance, she observes that

			Brazil has established a national strategic program, called Brazilian Investments Partnerships Program (PPI), aimed to bridge, or at least decrease, the infrastructure gap while organizing in a single portfolio the top priority investment needs for the country’s development.

			Finally, Ambassador Alexandre Parola (2020) believes that there is a lot of potential for a substantive delivery by MC12 when it comes to investment facilitation. However, what matters most for him is that the main pillars, as outlined by Brazil in its proposals, remain solid and ambitious. He argues that this strategy is achievable, and that is what has guided Brazil so far.

			Most experts agree that the 2017 launching of IF discussions at the WTO marked a shift in Brazil’s position within the international investment regime, towards a positive role. According to the experts, this shift can be understood from the following components: Brazil was able to contribute to technical discussions thanks to its previous experience with the CFIA and the country’s bilateral IF agreements; Brazil’s technical capacity on the topic of investment facilitation allowed the country to make pragmatic proposals that provide systemic win-win scenarios for partner countries; the country’s proposal was better received by major players such as the EU, which allowed it to delineate the terms of the negotiations; and Brazil’s push for greater investment flows reflect a domestic political shift in 2016, and is coherent with its ambition to join the OECD. Nonetheless, some interviewees expressed doubts over whether Brazil would be able to convince some countries to join a plurilateral discussion (by insisting that negotiations will not include controversial topics from the past such as investment protection), as well as whether the discussions will be able to accommodate the systemic rivalry between China and the USA, as the latter has been absent from the negotiations.

			With the aim of further understanding the change of Brazil from a timid position to a proposing attitude in international regimes and laws regarding investments, this section shall deeply explore the varied reasons that encouraged Brazil in multilateralizing its IF model in the WTO after 2016. The interviewees answered the following question: “Why do you think Brazil has embraced the idea of multilateralizing its investment facilitation model?”

			In sum, insights provided by the experts can be categorized in both domestic and international terms. On the one hand, Brazil elaborated a development strategy that focused on FDI while attempting to preserve the integrity of its bilateral agreements. On the other hand, the country aimed to display a show of preference for increased international cooperation, through the means of proposing win-win agreements concerning investment while reinvigorating the negotiating pillar of the WTO.

			Different perspectives help to analyse the construction of the leading role of Brazil in the 2017 IF talks at the WTO. Most interviewees agreed on Brazil’s lead role in multilateralizing its IF model, as well as believed that, domestically, this lead role can be explained by the expertise of civil servants in negotiating CFIAs, a pragmatic foreign policy, the push for economic development though cutting bureaucratic red tape, and the promotion of Brazilian investments abroad, given the lack of alternative for negotiations. The experts also share the opinion that, internationally, Brazil guided the IF debate alongside Russia, China, and Argentina, based on the successful experience of the TFA, with the purpose of pursuing win-win scenarios and the advancement of investment interests through cooperation. Indirectly, Brazil and this informal coalition of developing countries launched the reform process of the negotiation pillar of the WTO.

			Domestically, Pedro Mendonça (2020) finds that the Ministry of Foreign Affairs did the internal work necessary to convince the other negotiating bodies that launching investment facilitation at the WTO would be a good idea that would not hinder bilateral negotiations in course. Mendonça analyses that the cost to Brazil in multilateralizing its IF model in the WTO was low, while potential benefits were high. Whether as a multilateral or plurilateral obligation, investment facilitation would nonetheless enable the application of the CFIA, and an international obligation would be a very large productivity gain for Brazil’s institutional arrangements. In addition, Welgacz (2020) remarks that this initiative from Brazil assists in the internal development of Brazil itself, since it would be able to attract more investors and promote the development of its economy and society in a more sustainable way.

			Concerning specific details of the country’s international investment policy, Bertha Gadelha (2020) argues that

			Brazil has engaged in fostering two different types of investment facilitation agreements: one focused on improving regulatory issues to attract new investors and another one on smoothing taxation on new investments, which is dubbed “Double Taxation Agreements” (DTA).

			In her analysis, both are effective in improving the conditions of an economy to become more appealing to new investments, but she considers that “DTAs are a more tangible bilateral instrument, since they avoid companies and private individuals with international revenues to be double-taxed: in the local source where the revenue is generated and in its headquarters.” These provisions, which are negotiated bilaterally, also provide increased transparency in fighting tax evasion and promote more tax and legal certainty, which boosts longer-term investments and trade ties. According to Gadelha, Brazil’s aim is to establish a mixed model insofar as it could deploy more of this strategic instrument for attracting FDI, one that could pass in the WTO.

			Internationally, Ambassador Alexandre Parola (2020) believes that Brazil’s IF model is beneficial for developing countries, and as a result the country seeks to provide plurilateral, ideally multilateral, coverage for this issue. Similarly, an interviewed senior permanent representative from a developing country (2020) recalls that Brazilian delegates decided to take a multilateral approach to the WTO, because it is the job of delegates posted to the WTO, which means delegates may support negotiations and offer new ideas and experiences.

			In turn, Renato Rezende (2020) emphasizes that Brazil has abandoned the original idea of investment as demand from developed countries. He notes that Brazil has worked with a model that resembles the CFIA, a model inspired hugely by the WTO’s existing Trade Facilitation Agreement. He states that the negotiation text has become less ambitious than the first proposal, but it is a streamlined text that largely preserves the basic contents of the Brazilian approach in order to “multilateralize” minimum rules for the general benefit of all countries. Paulo Elias (2020) notes that the changes in Brazil’s approach started by accepting specific agreements, starting with the Bali agreement and the others, thus recognizing that it was no longer possible to have wider packages. More recently, Brazil has agreed to participate in the joint initiatives stemming from MC11, which follow the same lines but are more plurilaterally focused. Elias believes that Brazil and other countries have come to realize in recent years that it was necessary to accept specific implementation gains, rather than the broad and all-inclusive formats of years past.

			Samo Gonçalves (2020) believes that through negotiation of the CFIA, Brazil has developed expertise in the area. The objective was to adapt many of these agreement’s elements for multilateral negotiation, due to its focus on cooperation instead of litigation. Conversely, Henrique Moraes (2020) does not see Brazil’s position at the WTO as an attempt to multilateralize its experience. To him, Brazil trusts that investment facilitation allows a solution to address a number of investors’ concerns without encroaching upon the states’ struggle for maintaining policy space.

			Moraes and Hees (2018) remark that Brazilian diplomats have transformed the agenda at WTO from controversial topics to uncontroversial ones such as transparency, development, and capacity building, with a focus on cooperative and facilitative instruments rather than addressing market access, fair and equitable treatment, and ISDS. They argue that the Brazilian way provides an alternative within the investment treaties realm. More precisely, scholars Perrona and Cesar (2015) analyse that the Brazilian approach is not a new model, but rather an alternative policy to the agreements advanced by the US or EU, one that focuses on the matter of economic development. The model also avoids arousing suspicion from developing members, many of which considered prior negotiations in Singapore 1996 and G20 as attempts by developed countries to advance an agenda that would benefit their own interests by disregarding developmental needs.

			Moreover, according to Joe Zhang (2018), the approach taken by Brazil in its draft is in large part based on UNCTAD’s recommendation. The 2017 Global Action Menu for Investment Facilitation published by UNCTAD recommends using IF efforts to channel investment towards sustainable development. The menu defines investment facilitation as policy measures that make it easier for investors to establish, expand, and operate in host countries. It does not require new laws or regulations be put into place, but rather demands enhancing regulatory transparency and predictability of the host state’s investment environment (Action Lines 1 and 2 of the Menu, proposed for investment policymakers). Other improvements could be in the realms of streamlining and speeding up administrative procedures (Action Line 3).

			Taken together, these results suggest that Brazil has had several reasons to multilateralize its IF policy, which can be filtered into categories based on the diverse explanations offered by the experts. Firstly, this shift towards multilateral investment facilitation can be explained by domestic reasons specific to Brazil, as the country has realised that a multilateral IF policy agenda could be complementary – rather than harmful – to its bilateral efforts, while increasing FDI has always played into its development strategy, without compromising its policy space. With these factors in mind, the country therefore had high incentive to advance this multilateral initiative.

			Secondly, Brazil’s shift towards multilateralism can be explained by the international momentum regarding investment facilitation, specifically in a few spheres. The country has often showed preference for increased international cooperation, and investment facilitation improves cooperation through a pragmatic, specific win-win scenario. The Russian and Chinese proposals generated attention on the issue, and Brazil decided its historical experience with investment facilitation meant it had something to contribute to the debate. Several international organizations such as UNCTAD recommended investment facilitation as a possible solution for sustainable development. Finally, contributing to the IF discussions allowed Brazil to take part in reforming the negotiation pillar of the WTO.

			The Rest of the Table: Key Countries’ Positions on the Issue

			It was not Brazil that decided to be the first to launch this discussion. This discussion was launched by Russia and China, as the two countries decided to multilateralize.

			(Felipe Hees, 2020)

			Along with Brazil, we can highlight the participation of other countries at the WTO’s chessboard. In this sense, one can discuss other countries’ perceptions and actions towards the governance of investment facilitation negotiations. Hence, this section addresses the position and participation of other WTO members, such as the US, China, European Union, India, Russia, Australia, Argentina, Canada, South Africa, and Switzerland.

			The recent position of the United States of America (USA) across the multilateral system has been one of disengagement and conflict, and IF negotiations have been no exception. On the one hand, the USA displays no interest in an IF agreement because it claims to have no need for it, as the world’s most important recipient and emitter of foreign investment. On the other hand, the USA opposes IF talks just as it opposes China’s positions across a wide range of WTO issues, as China is a major proponent of investment facilitation within the organization.

			However, the US’ position does not seem to be irreconcilable with Brazil’s approach, which is founded on its CFIA model. Indeed, if the USA’s core concern is that “the WTO is losing its essential focus on negotiation and becoming a litigation-centred organization”, as declared by US Trade Representative (USTR) Robert Lighthizer at the 11th Ministerial Conference10, then Brazil’s ambition to steer the organization away from excess litigation through a focus on conflict prevention might accommodate Washington’s view. Considering this, US’ scepticism about IF discussions could be interpreted rather as a symptom of its rivalry with China, rather than an opposition of Brazil’s proposals – and leadership role – within the discussions.

			Still, records show that the USA has sent representatives to numerous formal discussions at the WTO, in contrast to countries such as India or South Africa (ITAMARATY, 2018). Perhaps, as Ana Novik (2020) claims, the US’ display of little interest in these discussions is designed to avoid giving elements of leverage to other countries. Indeed, she affirms, “[…] in multilateral negotiations, if you show too much interest in something then probably you need to pay in another area” (NOVIK, 2020). In light of this, timid participation within IF discussions can be explained by the country’s unwillingness to make concessions in parallel negotiations on topics such as e-commerce.

			Over the last decade, China has shifted its policy stance on international investment issues as it transitioned from a net recipient of FDI to a net investor itself. In fact, China is now the world’s leading source of FDI, behind only the United States. According to the World Bank, between 2006 and 2016 the country’s net outward FDI flows multiplied by nearly tenfold, from $24 billion to $216 billion11. Moreover, China’s ambitious Belt and Road Initiative is estimated to add $1 trillion in outward investment over 10 years, starting in 2017 (OECD, 2018), and, as Chen et al. (2020) analyse, Chinese investment flows are sensitive to facilitation. In fact, they calculate that for each percent increase in investment facilitation in the recipient country, FDI from China increases in average by 2.2 % (CHEN ET AL., 2020).

			As outlined by Sauvant (2016), the orientation of China’s 129 BITs and 19 other international investment agreements has recently shifted from promoting inward investment to protecting outwards investment (SAUVANT, 2016). As a result, the country’s push for a multilateral IF framework within the WTO is hardly surprising. China launched the informal Friends of Investment Facilitation for Development (FIFD) group in 2017, joining 17 similarly-minded member countries12. China was also among the initial signatories of the Joint Ministerial Statement on Investment Facilitation for Development at the 12th Ministerial Conference of the WTO, which stated that “closer international cooperation at the global level” was required to facilitate cross-border capital flows.

			The Chinese position has sometimes been at odds with Brazil’s leadership within the negotiations. Indeed, under its Belt and Road strategy, Chinese investment is often based on market access and acquisition (CHEN ET AL., 2020). Unfortunately, this means that China tends to back the controversial inclusion of market access instruments within the IF framework negotiations at the WTO, even if these issues do not necessarily figure in the country’s communications13. For this reason, the Chinese approach is distinct from Brazil’s cautious ambition to stay clear of controversial topics, such as market access, that hinder consensus-building and go against the spirit of the WTO’s 11th Ministerial Declaration.

			More recently, along with Russia and Turkey, China has touched upon the previously elaborated notion of temporary application for business visas within potential IF provisions. However, there has been no consensus on this subject, and indeed, constraints affecting business travellers could contradict principles related to the good receptivity of foreign nationals and the effectiveness sought by leading companies. The question remains as to how to approach the issue properly, including deciding whether future international guidelines and rules regarding business visas should be binding or not, and which forum would be most suitable for such discussions.

			Finally, records show that China has displayed an ambiguous position relative to the plurilateral nature of the talks, perhaps due to Brazil’s leading role in the discussions, which leave less manoeuvring space for China’s ambitions. In fact, according to Felipe Hees (2020), Brazil’s leadership in the discussion might have discouraged Chinese ambitions to lead. Hees believes that China sees investment facilitation as both an opportunity to assert leadership on issues such as transparency as well as a pressure, given the barriers imposed on Chinese investors (HEES, 2020).

			Following the 10th WTO Ministerial Conference in Nairobi, member countries were split between those still committed to the Doha Development Agenda, and those believing that “new approaches are necessary to achieve meaningful outcomes in multilateral negotiations.”14 In this post-Nairobi order, India (along with, for example, South Africa) has demanded the resolution of classic Doha themes such as the three pillars of agriculture – market access, domestic support, export competition – before raising any new issues, such as investment facilitation, into discussions. India stands firm behind the idea that IF rules go beyond the WTO’s current mandate (SINGH, 2017), and the country is therefore unwilling to partake in discussions about a multilateral framework for investment facilitation. Additionally, India wishes to remain faithful to the negotiation pillar and the single-undertaking principle, which stipulates that negotiations must be launched multilaterally and would need to be agreed on by all members of the organization. For this reason, the country is unwilling to endorse plurilateral initiatives such as investment facilitation (NOVIK, 2020).

			Therefore, India’s position is categorically opposed to Brazil’s pragmatic approach to the discussions. Brazil recognises that it is currently difficult to further advance Doha Round negotiations, and therefore instead seeks to negotiate plurilateral themes that present specific interests and concrete results for the country (ITAMARATY, 2018). Through its backing of plurilateral IF negotiations, Brazil seeks to instil fresh air and dynamism within the WTO’s negotiation pillar.

			While it initially assumed a role of mediator between interested parties, the European Union (EU) eventually provided a formal endorsement of the IF talks within the WTO by signing the Joint Ministerial Statement on Investment Facilitation for Development. Regarding the Brazilian proposal, records show that the EU finds it too focused on institutional elements, and lacking depth when it comes to transparency promotion (ITAMARATY, 2018). Nevertheless, the EU’s position seems to generally agree with Brazil’s ambition to distinguish investment facilitation from investment protection. Moreover, the bloc does not appear to oppose the plurilateral nature of the discussion, coining it “flexible multilateralism”. The EU’s endorsement of these WTO discussions appears to be coherent with the bloc’s other initiatives across international organizations, aiming to steer the international investment regime towards greater multilateralism, for instance, through the creation of a multilateral investment court to reform the ISDS system (HALLAK, 2020).

			Canada has shown significant interest in the IF idea, with the country also having signed the Joint Ministerial Statement on Investment Facilitation for Development. The country is a close partner of the EU in matters of investment and is also a proponent of the bloc’s multilateral investment court, for example. It has therefore assisted early negotiations, for instance, by hosting informal discussions (ITAMARATY, 2017).

			Argentina was among the first countries to propose formal discussions on a possible WTO instrument on investment facilitation, having circulated its proposal with Brazil in April 201715. As one of the 17 members of the informal group FIFD, it has also signed the Joint Ministerial Statement on Investment Facilitation for Development. Certainly, Argentina is Brazil’s most like-minded partner when it comes to IF talks at the WTO.

			Russia was the first country to propose elements of the contemporary IF discussion, with the Russian delegation circulating its proposals in late March 201716, and signing the Joint Ministerial Statement on Investment Facilitation for Development at the WTO’s 12th Ministerial Conference. Russia critically stands with Brazil among the BRICS countries in a desire to discuss new matters at the WTO, such as investment facilitation (unlike India or South Africa). However, like China, Russia seems to back discussions on issues – such as market access – which are deemed too contentious by countries such as Brazil or Argentina.

			In terms of the Russian position on Brazil’s proposals, records show that Russia agrees with Brazil’s suggestion to create electronic single-entry windows (SEWs) for foreign investors (ITAMARATY, 2017). These records also suggest that although Russia cautiously endorses the plurilateral nature of the discussions, the country expects the proposal to convert into a multilateral approach as soon as possible (ITAMARATY, 2018). Furthermore, in contrast to Brazilian proposals, Russia’s proposals have included intellectual property under the scope of investment facilitation.

			For its part, Australia has taken part in IF discussions through its membership in the informal MIKTA group17. The group has organized seminars and participated in early informal discussions (ITAMARATY, 2017). Furthermore, Australia has signed the Joint Ministerial Statement on Investment Facilitation for Development. Along with MIKTA, Australia shares Brazil’s ambition to steer discussions away from investment protection.

			In turn, Switzerland is an important participant in the international investment regime, as both a hub for European investors and, alongside Canada, the EU’s main partner for FDI flows (EUROSTAT, 2019). The country has signed the Joint Ministerial Statement on Investment Facilitation for Development, and records show that its position has mirrored the EU’s on investment facilitation at the WTO (ITAMARATY, 2018). Switzerland has been supportive of Brazil’s focus on facilitation to move the WTO’s negotiation pillar forward and has also provided guidance due to the country’s first-hand experience with SEWs for foreign investors.

			South Africa is a strong partner across investment matters, primarily due to the country’s BRICS membership. While the country was initially supportive of Brazil’s IF proposal, it appears that the plurilateral turn taken by the discussions – as well as the more contentious ambitions of other members such as China or Russia – have contributed to South Africa’s disengagement from the discussions (ITAMARATY, 2017). It now holds a position similar to India’s, namely, for the negotiation of traditional Doha Round themes such as agriculture or development before any discussion of new matters.

			 The Process from Start to Finish: Concluding Remarks

			Because everyone came with that negative baggage from an unsuccessful experience from the past.

			(Tatiana Prazeres, 2020)

			The discussion presented in the chapter highlights the process by which investment facilitation has gained strength in the discussion among WTO members. In particular, the chapter has outlined the diplomatic development of investment facilitation within the WTO since its emergence in 2016 and – more formally – 2017. The chapter has also sought to underline how Brazil’s leading role has consisted of delineating the discussions through defining what it means to focus exclusively on facilitation.

			Research indicates that over the course of the discussions, WTO members came to agree to focus the discussions only on the specific facilitation of investments. Namely, this idea of facilitation does not include controversial issues such as market access, investment protection, or ISDS provisions. Furthermore, members agreed on the benefits seen with the successful experience of the TFA and the Brazilian CFIAs, both of which take the needs of developing countries into account. This study has also shown that Brazil’s designation of the CFIA model as its core investment strategy stems from domestic shifts, such as the country’s increasing need for FDI to satisfy its developmental needs, or the country’s preference for increased liberalization since the 2016 waning of more protectionist and pro-DDA left-wing policies.

			This chapter has thus reviewed and outlined the CFIA in detail, which has been shown to be Brazil’s principal model of bilateral negotiation concerning investment facilitation. Overall, the analysis has portrayed that, since the establishment of the first CFIAs in 2015, Brazil’s diplomatic posture on the issue of investments has become increasingly pragmatic, seeking to establish win-win relationships with its main partners. In contrast with the country’s late entry into the practice of negotiating BITs (which have faded in popularity with developed countries), Brazil has managed to propose an alternative way of discussing developing matters. Brazil’s new way enjoys the advantage of greater support among all nations, by avoiding contentious topics and seeking concrete gains and pragmatic improvements to bilateral cooperation.

			 Along with its pragmatic diplomatic stance, Brazil’s bilateral model – embodied by the CFIA – has provided a solid basis for multilateralizing the theme of investment facilitation. Due to its previous experience with BITs that focus on investment facilitation, Brazil has been able to contribute to technical discussions, thereby enhancing its role towards one of leadership and predominance among WTO members. Namely, as confirmed through expert interviews throughout this analysis, Brazil’s pragmatic proposals have provided systemic win-win scenarios for partner countries, thus establishing this country’s consensus-building reputation.

			These positive developments notwithstanding, there also remain potential difficulties ahead for Brazil’s diplomatic efforts within the WTO. These include, for instance, the prospect of convincing sceptic countries to join a plurilateral discussion, or the fact that negotiations will not include controversial topics from the past such as investment protection. Lastly, it remains to be seen how the discussions will be able to accommodate the systemic rivalry between China and the USA, given the latter has been largely absent from the negotiations.

			Still, from Brazil’s perspective, the incentives to actively pursue an IF accord in the WTO remain significant. In fact, such an accomplishment would not harm its bilateral efforts, and would even work in complement to them, as some experts have argued. Hence, with the objective of furthering the current international momentum on investment facilitation, Brazil’s position has often showed preference for promoting beneficial international cooperation scenarios, while simultaneously aiming to contribute to IF discussions, which has allowed Brazil to partake in the reform of the WTO negotiation pillar.

			Brazil’s conciliatory efforts have benefited the overall discussions on the world stage. On the one hand, member countries have turned to Brazil in order to avoid giving headway to more suspicious or uncertain countries such as China or Russia, whose positions on contentious issues such as investment protection or market access have demonstrated a degree of ambiguity. On the other hand, members have largely trusted Brazil on technical matters, thanks not only to the country’s previous experience with CFIAs, but also to its positive historical record of favouring multilateral cooperation – without sacrificing the need for pragmatism and concrete results – within an increasingly dysfunctional WTO.

			Ultimately, this chapter has shed light on factors which confirm some initial hypotheses, namely, that investment facilitation promotes the revival of the multilateral trade system. In order to provide a clearer view of the insights provided through the expert interviews, this section shall now summarize the primary points, in the process acknowledging the crucial need for increased investment flows globally to satisfy modern sustainable development needs.

			Firstly, inquiry on the nature of IF talks has revealed that both developed and developing countries have a vested interest in advancing the discussions, especially given that investment facilitation does not touch upon contentious areas that could provoke deadlocks among negotiating members. Moreover, an IF agreement would follow the precedent established by the Trade Facilitation Agreement. More crucially, however, is the assessment that nowadays developing countries are significant investors themselves, and thus seek to create win-win scenarios among nations, thereby promoting global prosperity.

			The analysis has concluded that IF talks within the WTO, due to their plurilateral nature, encourage progress and provide momentum to an otherwise stagnant organization. In a context of declining multilateralism, members now seem to favour operating under the plurilateral structure that was the norm until the 1986 Uruguay Round. Although it has been rejected by members such as India, plurilateralism within the organization does have some advantages, highlighted in this chapter – it leads to openness and transparency, promotes flexibility, and does not require consensus among members to provide concrete results (WOLFF, 2022). Moreover, plurilateralism rewards all nations and builds confidence towards trying new things, all the while proving more responsive – and less conflictual – by design. In fact, interviewees affirm that this approach can render the WTO more efficient to face new challenges of international trade and investments such as nationalism or protectionism.

			On the other hand, expert insights indicate that the IF model did not shape other so-called Joint Initiatives, such as e-commerce, domestic services regulation, or MSMEs, even though most experts did recognize their interconnectivity. In sum, these Joint Initiatives share a plurilateral nature, and thus encourage dynamic learning between all negotiations, thereby leading to cross-fertilization among them. Although each joint initiative has its own modus operandi, the conclusion of one negotiation may encourage progress on the others, or at least some degree of knowledge-sharing on relevant procedures. Still, it may be misleading to draw parallels between different initiatives, as some have started earlier and are more advanced than investment facilitation, for instance. Overall, experts agree that these Joint Initiatives contribute to shaping the modernization of the WTO.

			The positive aspects of plurilateral IF negotiations aside, this chapter has shown that there remain some obstacles in the current WTO context that must be overcome to obtain an agreement. For instance, some specialists stressed specific challenges within the international system, such as the dispute between the United States and China or the potential rise of nationalism in the post-COVID world. Experts have also mentioned structural barriers within the WTO, such as balancing the depth of the agreement’s content with the need for more participating members to guarantee a significant coverage of the international investment market. In parallel, the lack of WTO mandate on investment-related issues raises concerns regarding the integration of the final agreement into the legal architecture of the WTO. This chapter has also observed that the lack of determination of some countries to produce concrete outcomes has come to slow down the pace of the negotiations, which is certainly due to the shifting priorities of some primary states. Furthermore, the current privation of development-oriented provisions, especially capacity-building clauses to tackle the different levels of development among members, has also emerged as a hurdle.

			This chapter has also carefully considered the role of developing countries such as Brazil or China as prime members carrying the negotiations forward within the WTO. Overall, the interviews show that most experts agree that the main reasons behind this fact are related to the structure of the international financial system, the need for pro-development inward investments, and the rise of outward investments in the South. Furthermore, the initiative stems from these developing countries’ aspiration to maintain the WTO functioning, by exploring new themes following the DDA deadlock. Moreover, some have argued that while developed countries still support the traditional BIT approach, they are nevertheless starting to see the value of a multilateral solution, enshrined within the WTO framework. In short, the analysis has noted that a multilateral solution could provide the basis for cooperation that is crucially needed today to ensure the sustained prosperity of all countries through increased investment flows.

			The role of China has been singled out as of particular interest with regards to investment facilitation at the WTO and has thus been analysed in detail, given China’s systemic position within the WTO. According to the interviewed experts, Beijing has an interest in securing an IF agreement because it seeks to pursue an opportunity to modernize and preserve the rulemaking function of the WTO. It also seeks to develop a positive leadership position within the WTO, while keeping the investment discussion alive within the Organization to advance other investment-related agendas in the future. China’s economic interests also involve securing stronger rules, promoting transparency, and reducing red tape with regards to global investment flows, as it is an increasingly present investor-state across the developing world – as well as one of the foremost recipients of global FDI.

			Finally, this chapter has evaluated the current proposed framework for investment facilitation with regards to the United Nation’s Agenda 2030 for Sustainable Development. In sum, if Brazil and other members seek an IF agreement at WTO, it is because the world’s investment needs are huge. On the one hand, such an agreement would contribute to upgrading physical infrastructure and guaranteeing the development of science, technology, and innovation capacity, alongside other spheres. On the other hand, it shall contribute towards satisfying countries’ trillion-dollar financial requirements to transition to a low carbon economy, ultimately, in order to halt climate change, help members meet the stated SDGs, and finally – yet importantly – create employment, growth, and thus economic development.
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					The Global Cheerleader: Brazil’s Actions on Investment Facilitation

			

			Introduction

			Look, in the current circumstances, being very pragmatic, plurilateralism is the only negotiation model that has any prospect of advancing. Multilateralism has been in decline for some years, since 2008, and while it is down, imagining Uruguay Round multilateral agreements is out of the question.

			(Felipe Hees, 2020)

			This chapter discusses the chronology of negotiations for the IF agreement in the context of WTO meetings and dialogues. In particular, the importance of certain members is highlighted, especially Brazil, whose active participation in the process has proven it an important leader in the Organization. Moraes (2020) sums up Brazil’s leadership role in conceptualizing, initiating, and actively participating in WTO investment facilitation talks after 2016 by saying “[…] it owes significantly to our experience (Brazilian experience) with the investment agreements devised by Brazil, in which investment facilitation plays a central role […].”

			 As highlighted throughout this thesis, the IF agreement represents an option for plurilateral advancement, alongside a potential multilateral option. Its construction includes the participation of members that join the initiative, which facilitates the negotiations to advance as there is no need for the principle of single undertaking among all WTO members.

			The first part of this chapter deals with the chronology of IF agreement discussions. Section 6.2 highlights Brazil’s participation in the IF meetings at the WTO. In section 6.3, the thesis takes into consideration the pandemic and its impact on discussions, while section 6.4 addresses investment facilitation’s formal contribution to the WTO reform. The role of Brazil in the reshaping of the WTO via investment facilitation is commented upon in section 6.5. Section 6.6 presents prospects and challenges for WTO reform based on the results presented in the previous sections; in turn, section 6.7 is focused on analysing possible scenarios for WTO reform and investment facilitation for the future. Finally, section 6.8 is dedicated to making future considerations for Brazil’s diplomatic activities in the context of WTO reform and IF initiatives.

			Friends Before Enemies: Brazil and the IFD Meetings (2017-2019)

			The IFD process was conceived as a bottom-up discussion to identify what IF means in terms of the potential elements to be included under an agreement, and the different options for levels of “depth” of commitment that those elements could have, keeping also in mind the practical elements/challenges related to their implementation.

			(Juan Carlos González, 2020)

			In the beginning of 2017, the issue of investment facilitation started to be discussed openly in Geneva. Some members of the WTO, such as China, organized informal meetings to express their views and promote discussions, along with a dialogue co-conducted by the World Economic Forum (WEF) and the International Trade Institute (ITI). On all occasions, Brazil participated actively in the discussions, as the subject arouses interest among many delegations, especially if it does not include controversial topics such as investment protection and the ISDS mechanism.

			In fact, there is a historical resistance to investment topics, as many delegates considered such topics to work only to the investors’ or developed countries’ advantage. The resistance is due to the belief that the focus might be on how to protect the investors rather than how to promote sustainable socioeconomic growth in the developing world. Furthermore, the legitimacy of some ISDS decisions had been tightly questioned by decisions that acquired a high public profile due to the involvement of public policy issues in the areas of health, security, and environment. Furthermore, there was the argument of inequality of rights and obligations between internal and international investors, as the first ones did not have access to the ISDS, often leading to the violation of constitutional rules. Thus, it is evident that such contentious topics may never be included again in any discussion regarding investment facilitation at the WTO.

			In March 2017, the MIKTA countries (Mexico, Indonesia, South Korea, Turkey, and Australia) organized a Workshop on Trade and Investment, which has been considered a turning point on the discussions, as it delivered the message that the WTO has a crucial role to play on investment facilitation. The Workshop also helped clarify the lines of separation between commercial and investment disciplines, which are increasingly overcome by the reality of global value chains. Finally, some presentations highlighted the share of service trade in FDI, equivalent to two-thirds of global flows, which makes the service sector crucial for any IF debate. A few weeks after the workshop’s conclusion, the MITKA countries circulated a document (JOB/CG/121) which summarizes their conclusions.

			In this same vein, Russia took the first written initiative by issuing, on 30 March 2017, the document JOB/CG/120, which recalled that most WTO member laws make no distinction between investments in service and non-service sectors. In this sense, it promoted the establishment of multilateral IF rules within the Organization to improve the investment climate in all sectors, as well as the efficiency of the economies involved. This communication, which was to be discussed at the General Council meeting on 10 May, also presented some first elements for discussion related, among others, to transparency, domestic regulation, and feedback mechanisms, and proposed the initiation of dialogues as a next step.

			As discussions proceeded, further concerns were raised among the like-minded, pro-IF delegations. One was to not repeat the experience of the extinct Working Group on the Relationship between Trade and Investment (WGTI), created in 1996 by a decision of the WTO’s First Ministerial Conference in Singapore and suspended in 2004 after eight years of discussions. The suspension was related to a decision taken on 1 August 2004 by the General Council (WT/L/579) which excluded the investment topic from the Doha Agenda. Worthy of note, on the other hand, is that such a topic, at that time, included the controversial issues of market access, investment protection, and ISDS.

			Therefore, pro-IF members soon agreed not only to avoid referring to investments in the context of the “Singapore themes”, but also to focus discussions only on the “facilitation” aspect of the subject, which does not include the controversial issues mentioned above.

			The interest on this cause is justifiable, particularly to countries that are in the early stages of development. Due to economic policy elements related to low domestic savings as well as to resource constraints, these countries may benefit from the entrance of complementary capital to help them achieve their main development goals in areas such as infrastructure, industry, and know-how. In other words, the establishment of a consistent, balanced multilateral framework on investment facilitation right at the WTO, intended to assist its members on how to improve their domestic regulatory environment to attract investments aimed at socioeconomic betterment without constraining policy space, will be a net positive force.

			Investors may also benefit from higher levels of transparency on regulations and procedures, and by a more refined knowledge of how to enter unexplored markets. This new situation may increase business confidence and reduce risk perceptions, which can, in turn, contribute to decreases in financing rates and even make entrepreneurs more capable of making risky decisions. Another probable outcome is to make financing available in situations it was previously not, owing to the end of concerns regarding, for example, lengthy procedures. This scenario is undoubtedly a win-win for all parties.

			Thus, bearing in mind the importance of foreign investment in fostering socioeconomic development, Brazil, China, and six other members of the WTO – namely Argentina, Colombia, Hong Kong, Mexico, Nigeria, and Pakistan, with the later addition of Chile and Kazakhstan through JOB/GC/122/Add.1 – united themselves through the Chinese initiative to create the informal group known as “Friends of Investment Facilitation for Development” (FIFD). On 21 April 2017, this group issued a Joint Communication (JOB/CG/122) to launch a WTO Informal Dialogue on investment facilitation open to all members of the Organization, to be discussed at the 10 May 2017 General Council meeting.

			According to this Joint Communication, the dialogue’s purpose was to create a space for discussions on how the WTO could play a decisive role in facilitating cross-border investments between its members. In this regard, the document stated three early possible elements to the debate, including improving regulatory transparency and predictability, streamlining and speeding up administrative procedures, and enhancing international cooperation and addressing the needs of developing members. Along with this Joint Communication, China issued on the same day the document JOB/GC/123, which included other critical elements for the discussions such as the efficiency of administrative procedures, visas, capacity-building for developing members, reduction of procedures’ costs, and outward investment.

			Shortly after that, on 24 April, after having finished informal consultations with other members, Brazil circulated in co-sponsorship with Argentina the document “Possible Elements of a WTO Instrument on Investment Facilitation” (JOB/GC/124), which consisted of two parts. The first one was an introduction that emphasized a need to encompass regulations both in service and non-services sectors, avoided controversial issues such as investment protection, clarified the definition of investment facilitation, and highlighted the need for incremental implementation provisions along with Special and Differential Treatment (SDT) clauses, taking the TFA as an example.

			The second part of the Communication (JOB/GC/124) comprised a list of 13 “Possible Elements of a WTO Instrument on Investment Facilitation”, defined as including the following: (1) scope – includes all measures intended to facilitate investment “for production of goods” or “the supply of services”, including FDI and excluding investment protection, dispute settlement, government procurement, and public concessions; (2) transparency – members’ existing investment-related regulations, as well as new proposals, should be shared with investors to be unambiguous and clear. Members should also notify them to the WTO; (3) formalities and documentation requirements – requirements should be appropriate and not act as impediments. Members should review them as much as possible, taking the minimization of costs for applicants into account; (4) acceptance of copies – members should commit to accepting paper or electronic copies, where applicable; (5) processing of applications – members should agree on key principles to create a more stable and predictable environment regarding the processing of applications; (6) single electronic window – to simplify procedures, members will need a SEW capable of receiving both applications and required documents; (7) national institutional agreements – internally, members should establish a national focal point or ombudsperson, responsible for providing investors with assistance and useful information, and empowered to deal, when possible, with investor’s grievances, without prejudice to competencies of existing agencies; (8) cooperation among national focal points (ombudspersons) – members should benefit from cooperation in areas such as the sharing of experiences, exchange of statistics, and assistance for capacity building; (9) Multilateral Institutional Arrangements – the Communication proposed a Committee for Investment Facilitation, similar to the Trade Facilitation Committee (TFC), to help on the Agreement’s implementation; (10) corporate social responsibility (CSR) – principles and standards regarding responsible business conduct are a must to address the possible impacts of investments in the lives of populations involved; (11) implementation – members should divide the Agreement into three categories, each with a specific deadline for its implementation; (12) special and differential treatment (SDT) – members should establish different provisions regarding the entry into force of the Agreement, and exempt LDCs from the implementation of all obligations; and (13) technical assistance – providing technical assistance to address capacity-building needs presented by members.

			The Coordinator of the Informal Dialogue later included all 13 elements in the “Proposed Agenda for Future Work”, which served to conduct the Dialogue’s discussions. This Agenda consisted of the three topics proposed by the FIFDs in their Joint Statement (JOB/CG/122) and these 13 elements as sub points. It is clear, therefore, that the Brazilian-Argentine communication (JOB/GC/124) helped to provide a solid conceptual basis for the beginning of the dialogue, helping delegations to systematize key elements and progressively deepen the understanding of the theme, contributing to the achievement of meaningful discussions just ahead along with the recent communications circulated by Russia (JOB/GC/120) and China (JOB/GC/123).

			Nonetheless, before attending the Dialogue meetings, members of the FIFD focused on the General Council’s (CG) meeting of 10 May 2017, which had the “Trade and Investment Facilitation” theme on its agenda. Despite all preparations, which included the earlier mentioned documents, the discussions did not go as intended. A few members, especially developing and least-developed ones, raised the controversial issue regarding the exclusion of “investments” from the Doha Agenda, and used this argument to suspend the meeting.

			On 18 May, the President of the General Council proposed the item “Trade and Investment Facilitation” of the agenda to be replaced by “Communications on MIKTA Workshop and Informal Dialogue on Investment Facilitation”, which was accepted by the members, who then resumed discussions. Brazil then stated that its intention with document JOB/GC/124 to provide inputs for informal discussions, as its cosponsors were cautious in proposing any discussion on terms favourable to developing countries, excluding any well-known sensitive issues such as investment protection or ISDS. Likewise, various other delegations expressed support for the topic and the dialogue, and the early resistance did not prevent FIFD and like-minded members from continuing discussions on the topic. Nonetheless, the need for outreach efforts towards resistant members to gain their trust and raise their awareness on the benefits of investment facilitation to developing countries was clear.

			On 24 May 2017, at the Informal Dialogue’s inaugural meeting, discussions continued smoothly with the presence of several delegations. The event included presentations by Professor Richard Baldwin from the Graduate Institute of Geneva, who demonstrated the links between trade, investment, and development, and James Zhan, Director of the Investment Department at UNCTAD, who outlined the importance of the concept, and a possible path to advance it.

			On 2 June 2017, the debates proceeded on the “Dialogue Seminar on Sustainability Criteria for Investments”, organized by the WEF and the International Center for Trade and Sustainable Development (ICTSD). The primary purpose of the event was to discuss relevant, sustainable development criteria identified in international investment instruments. It was an essential opportunity for Brazil, already one of the leaders of the discussions, to demonstrate the importance given to sustainable development in the ACFI model, which, through CSR clauses, encourages companies operating abroad to do so with respect given to local communities, in accordance with ethical and sustainability principles. Moreover, the ACFIs prohibit states from lowering their environmental, labour, and human rights standards to obtain foreign investment.

			The second IF Dialogue meeting, held on 28 June 2017, brought “improving regulatory transparency and predictability” to the discussion, according to item 1.2 of the recently released “Proposed Agenda for Future Work”. Apart from the FIFDs’ increased membership with the entry of Qatar and South Korea, the event featured an exchange of experiences of national practices. Brazil used the occasion to underline the centrality of the SEW for any consideration of investment facilitation at the WTO. Due to the integration of government procedures, the SEW allows investors to act with different agencies through a single-entry point, without any agency giving up competencies.

			At this point, due to a feeling that the country was able to share a great deal of expertise regarding not only the CFIA model but also multilateral practice in forums and negotiations, as well as recognition of the nation’s status as an influential, developing WTO member, Brazil was ready to initiate informal consultations regarding an initial draft of a possible IF agreement. Such a draft was based on the less sensitive elements of the cooperation focused CFIAs, as well as on the TFA, whose inaugural committee’s session was held just a month previously, on 16 May. The main challenge was to adapt the country’s bilateral CFIA model to a multilateral format.

			Later, on 10 July 2017, Pakistan organized on behalf of the FIFD “What Investment can do for Trade Connectivity and Development – Investment Needs and Bottlenecks”, a workshop whose main objective was to convey a high-level political message regarding the importance of investment facilitation. The event included, among others, the participation of the WTO Director-General, the Pakistani Minister for Commerce, the Brazilian Secretary of Foreign Trade, ambassadors from various delegations, and representatives from various international organizations such as the OECD, UNCTAD, WEF, ICTSD, World Bank, ITC, and WAIPA. The presentation from UNCTAD stood out by correctly addressing the differences between “investment promotion” and “investment facilitation”. While the first relates to the Investment Promotion Agency’s (IPA) function to attract investments, the second deals with the procedural and regulatory improvements intended to capture external investments, including measures to facilitate the authorization process. Brazil, in turn, recalled the main characteristics of the CFIAs, highlighting elements that can contribute to the discussion related to a multilateral arrangement on the matter. In this regard, the country’s representative listed the SEWs and the different implementation deadlines between members, and recalled the functions of the internal body responsible for the agreement’s implementation, as a “focal point” for international investors and an internal regulatory body (the ombudsperson).

			Eight days later, on the third Dialogue’s meeting on 18 July, discussions progressed by focusing on “streamlining and speeding up administrative procedures”, according to item 1.3 of the agenda. The occasion served for new exchanges of national experiences, including the challenges created by the amount of information gathered to implement the SEW. Another critical point of debate was related to the business visa facilitation issue, as some complain about excessive bureaucratic exigencies in some countries. Hereupon, Brazil argued that discussions on investment facilitation at the WTO should identify a minimum common framework, from which members could individually implement more advanced solutions. Finally, the meeting showcased a clear interest from various delegations on the multilateral potential of investment facilitation within the WTO, including as a way of circumventing the difficulties that regional blocs have in advancing on such initiatives with other partners.

			The fourth meeting, held on 25 September 2017, brought “enhancing international cooperation and addressing the needs of developing members” to the debate, according to the item 1.4 of the agenda. The World Bank contributed by listing concrete examples from some countries, such as publishing an e-inventory of incentives, dealing with red tape, implementing a system to identify complaints, and automation of e-visas. Above all, the World Bank explained which kinds of barriers to investments derive from regulations and procedures or constitute de facto barriers, which was very helpful for delegations to understand real issues faced by investors. UNCTAD’s contribution, in turn, was to draw attention to the needs presented by some countries regarding lack of knowledge about the different regulations in place, as well as the importance of coordination between the distinct agencies, and capacity-building.

			Brazil, who had at the time already informally consulted more than 40 members regarding the WTO IF agreement draft, was obtaining a very positive response from numerous delegations, who were able to help by providing comments and language suggestions. These consultations resulted in the first revision of the text, which was at that time about to become the new basis for new informal consultations ahead. This strategy showed its advantages by incentivizing the engagement of like-minded members, whose expressions of appreciation for the Brazilian effort to seek to incorporate comments and accommodate language suggestions were numerous. Furthermore, as an informal effort, it did not involve any expectations of the draft’s approval from the perspective of MC11.

			The fifth Dialogue meeting on 23 October 2017 focused on “other investment facilitation-related issues”, according to item 1.5 of the agenda. Noteworthy is the approach taken by the UNCTAD representative regarding the mechanism designed to both promote dialogue and prevent disputes between governments and investors, namely an ombudsperson or National Focal Point. In this regard, UNCTAD highlighted that both South Korea and Brazil gave full empowerment to their Ombudsperson, which is considered a central element for them to play their roles accordingly, along with the inclusion of CSR provisions to balance obligations between investors and governments properly. Additionally, the participants began to address issues related to the preparation for the forthcoming MC11, such as having the coordinator, in the end, ensure all vital elements of the “Proposed Agenda for Future Work” were addressed, and proposing the last meeting to focus on the practical steps needed regarding MC11 in December.

			From 2-3 November 2017, the Government of Nigeria and the Commission of the Economic Community of West African States (ECOWAS) co-hosted, with support from the FIFD, the “High-Level Trade and Investment Facilitation Forum for Development”. The event brought up first-rate issues related to the African continent and promoted a sharing of experiences those countries already have regarding investment facilitation. Beyond that, participants raised the importance of investments to promote development along with the impactful role the WTO can play in the area. The attendance list included authorities such as the Director-General of the WTO and the European Commissioner, as well as numerous senior investment and trade decision-makers from more than 30 African countries, and key private sector representatives. As a result of the upper-level conversations held, several African members expressed political support for the discussion of the topic at the WTO, with some showing the intention to join the FIFDs, which was a significant achievement due to the previous resistance demonstrated at the General Council meeting on 10 May. Another concrete outcome was Nigeria’s circulation of the Abuja Statement on “Deepening Africa’s Integration in the Global Economy through Trade and Investment Facilitation for Development” (WT/MIN(17)/4 - WT/GC/186) as a document of the WTO General Council and Eleventh Ministerial Conference.

			The last meeting of the Dialogue, held on 10 November 2017, was, due to its political nature debates as well as to the presence of high-ranking officials from several African nations, unlike the previous dialogue meetings. Apart from the FIFDs’ increased membership with the entry of Liberia, Nigeria, and Mauritania, discussions gave prominence to the identification of common objectives for MC11, the kind of ministerial guidance members were envisaging, and how to pursue said objectives. Several members, including Brazil, expressed their interest in ensuring, in Buenos Aires, a term that includes the cause on the WTO’s post-MC11 agenda to continue pursuing the goal of a multilateral IF agreement under the auspices of the Organization. In the same way, multiple delegations re-emphasized the all-important need to continue approaching more delegations to address their concerns regarding the matter.

			Following some coordination work, the FIFD members circulated on 27 November the “Draft Ministerial Decision on Investment Facilitation for Development” (JOB/CG/159). A second version followed on 5 December 2017 (WT/MIN(17)/12)18, this time with Uruguay being part of the FIFDs. These communications highlighted the growing linkages between investment, trade, and development, as well as the central role investments would play in the achievement of the UN Agenda 2030 Sustainable Development Goals (SDGs), and the importance of increasing the participation of developing and least developed countries on the international investment flows. More importantly, they proposed to launch structured discussions at the WTO to develop a multilateral framework on investment facilitation. Such discussions would take topics such as transparency, predictability, speeding up of procedures, and cooperation into account, and not cover the contentious issues of market access, investment protection, and ISDS, following the Brazilian-Argentine Communication (JOB/GC/124) and the Informal Dialogue’s talks. Finally, both documents called for the establishment of an IF group to carry out such structured discussions.

			Later, on 11 December 2017, just one day after the begin of the WTO 11th Ministerial Conference (MC11) at Buenos Aires, and on behalf of Brazil and 64 other members including the European Union (EU), China took the lead and circulated the document “Joint Ministerial Statement on Investment Facilitation for Development” (WT/MIN(17)/48). This document, which derived from the last draft (WT/MIN(17)/12) by welcoming calls for structured discussions, included some new remarks highlighting the successful outcome of the High-Level Forum in Nigeria and the robust engagement in the Informal Dialogue meetings. In the end, it called for a dedicated minister-level meeting on investment facilitation at the ongoing MC11, led by a facilitator, and encouraged members to endorse the aforementioned draft (WT/MIN(17)/12), whose intention was, as stated before, to launch structured discussions at the WTO to develop a multilateral IF framework.

			Those efforts notwithstanding, the general context of the MC11 did not allow a multilateral result on investment facilitation at that time. Under this circumstance, on 13 December, on the last day of MC11, 70 members – including Brazil – requested the circulation of another “Joint Ministerial Statement on Investment Facilitation for Development” (WT/MIN(17)/59). This document, which also drew from the previous ones, guaranteed the launch not only of outreach activities but also of IF structured discussions at the WTO, whose organization was to be discussed on a meeting scheduled for the beginning of 2018.

			In other words, the Joint Statement (WT/MIN(17)/59) enabled interested members to proceed with the talks, even if on a plurilateral basis, and bestowed legitimacy on them since the initiative was launched at a WTO Ministerial Conference. It allowed the establishment of a successful work process without the need for a consensus or the need to make participants abdicate the intention of a multilateral result soon. Above all, it served the purpose of inciting non-signatory members to take part in this critical work.

			Also noteworthy is that paragraph 4 of the Joint Statement, which called for the start of structured discussions, listed only topics related to the “facilitation” aspect of investments as items to be addressed by them. All these topics, including the exclusion of market access, investment protection, and ISDS, derive from the Brazilian-Argentine Communication (JOB/GC/124). This result was in the definite interest of developing members, and it was one of the outcomes of the Brazilian action in defining the central goals of the debate since the beginning of the dialogue.

			Another element of the Brazilian influence in the discussions was based in its informal consultations regarding a possible IF agreement’s draft. These, which by the end of 2017 reached the mark of 45 members, gave rise on 31 January 2018 to the circulation to the entire WTO membership of the document (JOB/GC/169) entitled “Structured Discussions on Investment Facilitation”, from which the structured discussions of 2018 primarily originated. The document’s circulation gave direction and density to the debates, helping them to progress. It also contributed to consolidating the Brazilian vision in terms of investment facilitation and to build more confidence among reticent members. Its focus was, as with previous documents, only on facilitation issues, as can be seen from its main topics: scope and general principles; institutional governance through transparency and national focal points for foreign investors; electronic governance through a SEW for the submission of documents and applications; procedures involving the reduction of red tape; regulatory environment; special and differential treatment for LDCs, which includes technical assistance and capacity building; CSR; and an institutional framework, through creation of the WTO Committee on Investment.

			Brazil continued its engagement in all relevant discussions, which included topics varying from the definition of coordinators and frequency of meetings to the substantive debates themselves. Two years later, at the informal WTO ministerial meeting held in Shanghai on 5 November 2019, the results of all intensive work conducted since the beginning of 2017 came to the fore as 98 WTO members issued a second Joint Statement on Investment Facilitation for Development (WT/L/1072). In this Statement, the signatories committed to intensifying the work to develop a framework for facilitating FDI, targeting a concrete outcome on investment facilitation for development (IFD) at the 12th Ministerial Conference (MC12) in June 2020 in Nursultan. Participation in this Joint Initiative remained open to all WTO members, as in the previous one, since the initiative allows members to join at their own pace.

			In December 2019, Brazil retook the lead and proposed the launch of WTO negotiations, which was accepted by members attending the structured discussions. By accepting, they committed to a concrete outcome on IFD at MC12, as well as to continue outreach efforts towards other WTO members, notably developing and least-developed members. The public announcement of the decision was made at the Ministerial Gathering in Davos in January 2020.

			In fact, the Brazilian delegation expected that negotiations for a plurilateral investment facilitation agreement (IFA) would start in February and finish in May to be a deliverable outcome for MC12. It reached the mark of 100 interested WTO members on 28 February with Bahrain’s accession and has remained open to more members since then. The conclusion of such negotiations might consolidate the role of Brazil in the search for investment facilitation for sustainable development.

			However, all expectations of progress were delayed before long due to the outbreak of the coronavirus pandemic. In this regard, experts believe that COVID-19 will have a significant impact on the world economy as well as on flows of global investment, including an estimated 40% decrease in global FDI flows and a reduction of 13-32% in commercial transactions worldwide. The projected retraction of FDI will have adverse consequences on jobs, income, and technology transfer, indispensable factors for increasing productivity and economic development. The drop in FDI may also deprive economies of flows that serve to finance deficits in current transactions, which is common in developing economies. In the face of these challenges, IF negotiations become increasingly more relevant to achieve the SDGs.

			Social Distancing: IFD Meetings in the COVID Context (2019-2021)

			And I hope that the urgency of the current pandemic will stimulate collaboration and coordination.

			(Gabrielle Marceau, 2020)

			In the first quarter of 2020, several meetings were cancelled, and the COVID-19 pandemic forced a pause in the progress of the negotiations and IF meetings. More precisely, the meetings of 12-13 March, 21-23 April, 13-15 May, and 28-29 May were all cancelled due to the pandemic. Despite the cancellations, negotiations finally resumed in June through the first open-ended informal virtual meeting. In this pandemic context, on June 5, June 24, July 10, and on July 24 negotiations begin to gain momentum again in the form of open-ended Informal Virtual Meetings. As such, member countries resumed discussions and were allowed delegations to share information and continue their thematic discussions on IF dialogues.

			On June 5, 2020, Mr. Mathias Francke (Ambassador-Designate, Chile) coordinated an open-ended informal virtual meeting of the Structured Discussions on Investment Facilitation for Development. In terms of investment transparency, the text proposal emphasized the importance of making important information accessible online wherever possible, as emphasized by investors, international organisations, and scholars. In the second open-ended informal virtual conference, held on June 24, the thematic debate continued from previous sessions. The meeting addressed transparency issues such as: notification to WTO, enquiry points, and specific exceptions applicable to transparency requirements. Also on June 24, the informal meeting discussed streamlining and speeding up administrative procedures and requirements. More precisely, the scope of the discussion on administrative procedures covered the following topics: consistent, reasonable, objective, and impartial administration of measures; reduction and simplification of administrative procedures and documentation requirements; clear criteria for administrative procedures; authorization procedures; and treatment and rejection of incomplete applications.

			The third open-ended informal virtual meeting was held on July 10, 2020, and the thematic debates continued where they had been put on hold at the previous meeting. When it comes to administrative processes and standards, the following topics were addressed in the discussion: fees and charges; periodic review of administrative procedures and requirements; the use of ICT/e-government, including electronic applications; single window types of mechanisms; independence of Competent Authorities; and appeal and review. The informal dialogues also addressed the issue of temporary entry for investment persons and facilitation of movement of businesspersons for investment purposes.

			On 24-25 September 2020, a negotiating meeting took place regarding structured discussions on IFD. The object of this meeting was twofold: to consolidate the informal thematic debates on the remaining parts of the informal consolidated text that were not finished before the summer break due to time constraints, and to begin talks on a multilateral mechanism for IFD. The Canadian delegation circulated an IFD proposal that included strong anti-corruption clauses in the WTO Agreement on Investment Facilitation for Development and signalled the emphasis that members place on their regulatory systems’ ethical standards. More precisely, the topics were: Measures to Combat Corruption; Promoting Integrity among Public Officials; Application and Enforcement of Anticorruption Laws; and Participation of Private Sector and Society. A communication also circulated at the request of the Mexican delegation regarding the steps taken by a member to encourage the initiation of operations of FDI in the service and non-service sectors by an investor from another member, and about CSR.

			On the 8th and 9th of October 2020, an open-ended negotiation meeting of the Structured Discussions on Investment Facilitation for Development was convened, which was coordinated by Mr. Mathias Francke. The meeting’s aim was to continue discussions on a multilateral mechanism for IFD. Prior to the conference, two written communications were submitted: one containing general comments on the negotiations and highlighting areas of concern, and another including a general view of the negotiations as well as specific drafting recommendations to insulate the IF process from commitments in International Investment Agreements (IIAs).

			On 23 November 2020, the negotiating meeting took place, and concentrated the discussion on possible elements in proposals submitted on firewall provisions in the Future Investment Facilitation Agreement (IFD Agreement). In particular, the issues to be addressed were: IFD Agreement as a complete set of rules on IF; IFD Agreement shall not grant rights relating to MA, establishment, the protection of investors/investments, nor relating to investor-state dispute settlement; IFD Agreement shall not apply to any dispute settlement proceeding (investor-state or state-state) under existing or future IIAs; IFD Agreement does not create new or modify/affect obligations under IIAs; no use of IFD Agreement for interpretation of IIAs; no use of IFD Agreement as a basis for a claim in disputes under IIAs; breach of IFD Agreement shall not be treated as a breach of IIAs; obligations in the IFD Agreement shall not constitute ‘treatment’ under any other treaty; obligations in other treaties shall be excluded for the purpose of assessing a breach of the MFN provision in the IFD Agreement; recourse only to WTO DSU for disputes concerning the interpretation and application of the IFD Agreement. The questions presented and proposals addressing the issues were brought by delegations from Mexico, South Korea, India, China, and the European Union.

			Shortly thereafter, on 27 November 2020, an informal intersessional dialogue on the prospective IFD agreement’s independence from foreign IIAs (so-called “firewall” provisions) was held. The meeting also aimed to resume work on section VI (cross-cutting issues) of the informal consolidated text (INF/IFD/RD/50/Rev.5), where it was left off at the previous meeting.

			On 7-8 December, a negotiating meeting was held at the WTO, looking ahead to 2021. The main objectives of the meeting were to finish the discussion of the terms of the informal unified text (based on document INF/IFD/RD/50/Rev.6), taking up where the last meeting left off, and to chat about next steps. Regarding the document, Brazil participated among other members on several proposes, such as: (i) the publication of measures and information; (ii) cross-border cooperation; (iii) technical assistance and capacity building; (iv) responsible business conduct; and (v) WTO Committee on investment facilitation. Brazil also revised proposals by members concerning a single portal for administrative procedures, domestic supplier database, and investment facilitator in the section about types of mechanisms, domestic coordination, and cross-border cooperation.

			On 25 and 26 January 2021, an open-ended negotiating meeting on Investment Facilitation for Development was held at the WTO. The meeting aimed at continuing the negotiations on an IFD agreement, and one of the main goals was to do a first review of all the remaining sections and provisions of the future IFD Agreement. In particular, Chinese and Turkish delegations circulated a communication (INF/IFD/RD/65) regarding facilitation of the entry and temporary stay of businesspersons for investment purposes. Morocco also circulated a communication (INF/IFD/RD/64) presenting Morocco’s views and proposals on the draft provisions of the IFA about: (i) scope and general principles; (ii) transparency of investment measures; (iii) streamlining and speeding up of administrative procedures and requirements; (iv) facilitation of movement of natural persons for investment purposes; (v) maintenance of public health, labour, environmental and safety standards; (vi) compliance with domestic laws and international obligations; (vii) combating corruption, money laundering and financing of terrorism; (viii) social and environmental responsibility; (ix) security exceptions; (x) financial exceptions; and (xi) special and differential treatment for developing and least-developed country members.

			In turn, the delegation of the Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu circulated INF/IFD/RD/66 that addressed the following topics: (i) MFN exception – article 2; (ii) appeal and review – article 17; (iii) investment facilitator – article 18; (iv) regulatory impact analysis – article 19.3 (v) cross-border cooperation – article 20; (vi) general exceptions – article 29; (vii) measures against corruption – article 27; (viii) dispute settlement in the context of anti-corruption measures; and (ix) dispute settlement – article 31. Furthermore, the Canadian delegation circulated a revised proposal for Article 27 “Measures against corruption” under Section VI “Cross-cutting issues” of the Informal Consolidated Text (INF/IFD/RD/67).

			On 9 February, Morocco presented new elements contained in a proposal (INF/IFD/W/29), namely: (i) compliance with domestic laws and international obligations; (ii) maintenance of public health, labour, environmental and safety standards; and (iii) social and environmental responsibility. China and Turkey then proposed their joint proposal (document INF/IFD/RD/65) on facilitating the entry and temporary stay of businesspeople for investment purposes.

			The negotiations based on the informal consolidated text (INF/IFD/RD/50/Rev.9) continued on March 8 in a negotiation meeting virtually held in the WTO. In sum, the meeting aimed at discussing the newly added provisions of the revised draft text. There was a debate on the ‘firewall’ provisions and about the concept of authorization. On the matter of cross-cutting issues, Canada sent out a communication emphasizing the value that many members place on the principle of Responsible Business Conduct (RBC). Indeed, Canada claims that having a strong RBC clause in a potential IFD Agreement will help to improve foreign investment’s commitment to long-term development and sustainability.

			Shortly thereafter, on March 22, the structured discussions on IFD continued in an open-ended intercessional meeting virtually held by the WTO. In general, the meeting addressed the following topics: responsible business conduct; general, security and financial exceptions; single information portal and focal point(s); and “firewall” provisions. In particular, Switzerland sent out a communication proposing measures against corruption (INF/IFD/RD/72).

			Resuming the discussion on the topics based on members’ text contributions, on April 19-23 a negotiation meeting was held. One of the primary objectives was to debate the possible inclusion of an MFN treatment clause in the future IFD Agreement. Financial exceptions were also discussed. In sum, there was a debate on several topics of the IFD that has been already present in the last meetings, such as: responsible business conduct; measures against corruption; ‘Firewall’ provisions; and the concept of ‘authorization’.

			The Talks—Reform Pipeline: IF’s Potential to Change the WTO

			I think the format of these different groups and discussions in itself is an exploration on the reform of the negotiation function itself.

			(ITC Expert, 2020)

			To analyse the relationship between Brazilian diplomacy, IF initiatives, and the modernization of the WTO, this section is based on four questions directly related to this topic asked to the experts. Henceforth, the analysis shall focus on the prospects for change within the World Trade Organization. Indeed, as has been previously established, this organization currently faces both internal and external challenges that are increasingly compelling it towards reform. However, due to aforementioned factors, it is yet unclear on how and which aspects of the WTO may influence its upcoming reform. Thus, after exploring the insights provided by interviewed experts, this chapter aims at presenting potential scenarios based on our main thesis that Brazil contributes to the reform of the WTO, namely thanks to its leadership in the IF negotiations.

			In fact, as discussed in this thesis, Brazil has assumed a proactive and leading role in the IF negotiations at the WTO. Furthermore, the discussion of an IF framework represents a significant instance of plurilateral negotiations. Since Brazil is a key stakeholder in these negotiations, it has a crucial role to support plurilateral arrangements in the WTO reform. Further investigations into this area are needed, but as several experts highlighted, the restructure of the WTO might encompass the consolidation of plurilateral agreement in the negotiation pillar.

			First off, it matters to test the hypothesis of the Brazilian contribution to the reform of the World Trade Organization via its leadership in the IF negotiations. In order to achieve that, the author has asked questions on the relationship between Brazil, investment facilitation, and the WTO reform, questions posed to experts in the multilateral trade system field. The first question is the following: “How do you think the negotiation of an Investment Facilitation Agreement by WTO members could change the future of the organization?”

			Overall, insights tend to agree that the IF discussions at the WTO are capable of changing the organization. On the one hand, these are plurilateral discussions and thus contribute to promoting such processes. On the other hand, the very nature of the discussions, the flow of investments, constitutes the engine to economic growth and trade, and thus contributes to the benefit of all nations. Regardless, some experts have lamented that the current prevailing uncertainty within the international context could hamper progress.

			Chiefly, Brazilian WTO Ambassador Alexandre Parola (2020) argues that the negotiations on investment facilitation could change the future of the organization in two ways. First, the discussion contributes to gradually bringing the investment dimension to the WTO. Even though this is only about investment facilitation, and not traditional investment issues, it still makes members more familiar with the idea of discussion investment at the WTO. Second, the plurilateral nature of the discussions contributes to increasing the potential scope of future plurilateral initiatives at the WTO.

			With regards to the plurilateral nature of the discussions, Paulo Elias Martins (2020) underscores the importance of modernizing negotiation formats at the WTO due to the failure of the traditional method of negotiations. He believes that reaching an IF agreement, as well as other initiatives such as on e-commerce, contributes to consolidating a new negotiation model within the WTO, although some countries still oppose it. He notes that the traditional, broad negotiating format may hardly be feasible anymore for the WTO. Nevertheless, he estimates that there should be a single undertaking on an IFA due to the need for consensus among participating members.

			Indeed, a Brazilian diplomat (2020) interviewed has proposed that an IFA by WTO members could signal a future for the organization in two main ways, one substantive and one structural. Substantively, the WTO can reassert itself as the premier economic international organization, dealing with the main pressing issues of the global economic order. Structurally, plurilateral discussions can reorganize the WTO as an umbrella organization with differing agreement networks, bypassing the overly rigid consensus rule. Moreover, this diplomat ponders whether Brazil’s role in IF negotiations will give off an important signal that this country is an honest broker for positive change within the organization.

			Echoing the diplomat’s optimism about the WTO’s role internationally, scholar Karl P. Sauvant (2020) stated that “if the negotiations are successful, it would send a signal that the WTO is useful, and that it is alive and kicking. And, for the negotiations to be successful, key countries (like Brazil) need to keep driving them and stay on the ball for a sustained period of time, while building coalitions with other members.”

			Tatiana Prazeres (2020) believes that the negotiations for an IF agreement at the WTO have the power to transform the organization due to the nature of what is being discussed. She credits this prominent role of the initiative to its plurilateral status and its capacity to keep the organization active and relevant. Prazeres thus endorses a view similar to that of Pedro Mendonça (2020), who notes that Brazil is not unaware of the possibility of the WTO becoming an organization à la carte. Indeed, he recalls that the initial strategy was to go to the lowest common grounds of domestic regulation and avoid more contentious issues. He also remarks that there is a perception that this initiative will prosper if it follows a plurilateral approach.

			In sum, Samo Gonçalves (2020) considers it important to remark that trade and investment are two indissociable elements. He thus observes that an investment agreement at the WTO will be able to fill an existing gap in the WTO’s system of international trade. Crucially, thereby, he believes in the capacity of this initiative to reduce the frequency of future bilateral investment agreements, in which ISDS and investment protection clauses tend to lose space. Likewise, an interviewed former Permanent Representative of a developing country (2020) remarks that the future of the WTO passes through topics like facilitation and not big tariff agreements. Thus, he argues that the TFA shall henceforth tend to serve as model for new agreements.

			In the post-COVID scenario, Renato Rezende (2020) sees investment as a force driving the economic world forward. Indeed, he defends investment facilitation as a means to make sure that investment is still seen as a prominent element of international trade due to the observed recent decrease in global investments. As such, he trusts that the WTO may benefit from keeping this discussion alive, under terms and conditions that enable movement forward.

			In her analysis, Bertha Gadelha (2020) assesses that the WTO has been severely affected by the US pressure on the Dispute Settlement Body (DSB). Thus, an IFA might be an interesting tool to boost investments in the post-pandemic scenario, thus reigniting economies and the natural flow of financial resources between countries, which could indeed play a major role in the restructuring of the WTO itself.

			However, not all insights share the same sense of optimism. For instance, Felipe Hees (2020) believes that the future of the organization will not change. Indeed, he argues, the WTO is but a set of agreements under a much broader international trade complex. Thus, he sees the initiative as an attempt to contribute to a specific aspect of the latter, but not one able to change international trade or even evolve into a multilateral agreement, due to current circumstances.

			Henrique Moraes (2020), following Hees, is also sceptical about whether this initiative will change the organization and whether that is the purpose of the initiative. Vera Thorstensen (2020), too, sheds light onto the WTO’s anachronism with regards to the issues they are trying to tackle, and the organization’s dissonance with the current economic order. She bemoans that the negotiations of an IFA by WTO members could not change the future of the organization, which is ever more quickly losing its international relevance.

			It appears that most experts agree that the IF discussions at the WTO contain a degree of transformation potential for the organization, mainly due to the plurilateral status of the negotiations, as well as the considerable global relevance of investments with regards to economic growth. Considered by some as constitutive of a WTO à la carte, plurilateral negotiations seem indeed to provide the solution for the failure of the single-undertaking concept, and also of a solid basis for a post-COVID-19 agenda within the organization. The WTO’s negotiations would thence tend to focus more on the text about rules of conduct, good practices, and guidance, than in tariff bargaining. Still, more pessimistic opinions have lamented that the future of the organization is uncertain due to the hampering combination of the current negative international context with the WTO’s anachronism with regards to contemporary challenges.

			Problems on Paper: Considering IF’s Formal Effect on WTO Reform

			So there has to be reform. What reform, how to reform, is still an open question.

			(Willy Alfaro, 2020)

			This chapter shall now delve into the specific matter of WTO reform, which has been thoroughly developed in a previous chapter. With the objective of further verifying the hypothesis that Brazil contributes to the formal reform process of the WTO due to its leading role in the IF negotiations, select experts analysed whether the IF framework contributes to the aforementioned WTO reform. The author posed the following questions to experts: “To what extent has – or will – the investment facilitation initiative helps to reshape or reform the WTO?”

			Thaís Mesquita (2020) chiefly reminds us that the debates and negotiations of the IFA are embedded in the larger context of the organization’s reform movement. Regarding the negotiating pillar, the reform which is taking place is a flexibilization in the ways of advancing the negotiating agenda within the WTO. There are also reform debates taking place in the fundamental pillars of the commercial regime as, for example, the discussion on special and differential treatment, development, and the discussion on market economies.

			Thus, the negotiation of the IFA implicates the reform of the negotiating pillar. According to Mesquita (2020), 2013 marked the first major reform within the negotiating pillar, embodied by the TFA, which was not only a reform in the sense of reforming the rulebook by bringing the new agreement to it, but also reforming the S&DT model which was negotiated on that occasion. The traditional WTO model for S&DT was no longer used, where flexibilities were negotiated and then applied equally to all developing countries. She mentions that an important reform occurred then, as countries such as China, Brazil, and the United States assumed virtually the same commitments, which was unprecedented at the time.

			Brazilian Ambassador Alexandre Parola (2020) thinks that investment facilitation is an important part of the reform of the WTO because it will be a successful plurilateral agreement. According to him, the future of the organization will mostly consist of plurilateral initiatives. However, with specific regard to the IF initiative, an interviewed former Ambassador to a developing country contributing to IF talks (2020) deplored the lack of ambassadors with sufficient energy to push this forward. Undoubtedly, as estimated by an interviewed Brazilian diplomat (2020), the main obstacles to reaching an IFA in the WTO consist of the revision of the consensus rule for reaching new plurilateral agreements.

			Similarly, Willy Alfaro (2020) believes that this initiative may influence the WTO’s reform process since it confronts the multilateral model of consensus that has been on deadlock for quite some time. It could, therefore, reform the negotiation pillar of the organization. Gabrielle Marceau (2020) trusts that this initiative will certainly contribute to pointing to new rules, new approaches, and ways to not only bring up a consensus, but an option open for all to enter under the plurilateral model. Samo Gonçalves (2020) agrees with both Alfaro and Marceau: the success of any plurilateral initiatives will most likely have an impact on future WTO negotiations, including the organization’s formal process of reform.

			Indeed, as argued by Carlo Pettinato (2020), if this initiative is successful, it can show the relevance of the WTO as an efficient negotiating forum that is able to respond to trade-related challenges and shortcomings of our time. Simultaneously, it could also build a strong case for plurilateral agreements as an essential pillar of the multilateral trading system. Thaís Mesquita (2020), too, believes that if joint initiatives, such as the IFA, succeed, there is a very good chance of the WTO fully embracing this plurilateral path as the one for advancing its negotiating agenda. Of course, she realizes that this would not be the only way – there are several other formats of negotiation – and the IFA is but one of them. The multilateral agreement on fisheries, for example, would be another format. Still, this would advance the negotiating legitimacy of plurilateral processes and variable geometry, enabling partners to respect the different moments of the country’s priorities, and allowing countries to enter the agreement whenever it suits them best.

			Therefore, Thaís Mesquita (2020) concludes that plurilateral agreements or joint initiatives are symptomatic of a major reform of the organization. More deeply, in her analysis, she identifies four types of “novel” flexibilities within the negotiating pillar:

			
					Firstly, there can be flexibilities in substance, which was the case of the TFA, in which stakeholders negotiated what commitments would be implemented and when this would occur, without differentiating between developing or developed countries. Mesquita (2020) highlights that the only difference is that only a developing country could choose which commitment to make.

					Secondly, she argues that it is possible to have flexibility in composition, that is, with regards to the format of the group, as, for example, in the Information Technology Agreement and the Government Procurement Agreement.

					A third type of flexibility, according to her, occurs when only one group assumes a commitment, but all members benefit.

					Finally, the new flexibility that comes with these joint initiatives, including as the negotiations on investment facilitation, is a flexibility in the negotiating model. This refers to the model of advancing the negotiating agenda in the WTO. Mesquita (2020) stresses that this will certainly have a consequence, because at some point it will have to be decided how this new agreement will be incorporated into the system, how countries are going to implement this agreement without disrespecting the MFN principle of national treatment, and others.

			

			Mesquita (2020) thus asserts that the negotiations of the IFA, as well as e-commerce, MSMEs, and domestic regulations, among others, are attempts to shape the future of the WTO.

			The appeal of investment facilitation is readily explained by Juan Carlos González (2020), who believes that it is to be seen as a complement to trade facilitation. Thus, investment facilitation provides a tool to economic actors and companies, with concrete and practical elements that facilitate the way they do business, grow and prosper and, therefore, increase the value of the WTO and the multilateral system to its different stakeholders. A WTO staff member (2020) concurs: an agreement on investment facilitation as a big step for the WTO since it is directly linked to trade and could demonstrate that the WTO can effectively respond to the current needs of the members and the private sector. Thereby, investment facilitation follows a different approach – which departs from the traditional consensus requirement while participation in its process and access to its documents remain open and available to all members.

			In sum, Manuel A. J. Teehankee (2020) sees a potential impact on bringing the trade regime and the investment policy regime closer to each other. He also thinks that the initiative can help demonstrate that trade is only a single aspect of development that should be accompanied by the promotion of industrial capacity, infrastructure, and other factors of production with a view to make a national economy more competitive. He draws a parallel between the role of investment as a mechanism to enhance one’s trade competitiveness, capacity, and export promotion. The interviewed experts from the ITC (2020) have observed that the IF initiative contributes to maintaining the negotiation and rulemaking functions of the WTO. They note the different approaches that are emerging, such as plurilateral processes, smaller groups, and JSIs. All in all, these serve in a way as an exploration on the reform of the negotiation function itself.

			However, Ana Novik (2020) provides more sceptical insights. According to her, the only positive outcome is that it could generate positive global momentum, possibly making multilateral negotiations achievable in the future again. She doubts whether investment facilitation can reshape the WTO since it will not address the main issues being faced, instead only dealing with plurilateral affairs. However, she admits that an IFA would allow the system to have more confidence in plurilateral agreements and thus impact on the WTO’s broader and more needed reform. Henrique Moraes (2020) is also reluctant on the impact of the initiative. Chiefly, he thinks that before jumping to conclusions on this topic, it is necessary to analyse how the discussions will evolve and what will happen to the broader policymaking context at the WTO.

			Furthermore, Felipe Hees (2020) does not believe that investment facilitation is going to advance the reform process of the WTO because of geopolitical reasons: a reform of the WTO depends on the United States and China reaching an understanding and solving their current conflictual relationship. Vera Thorstensen (2020) also notes that the only way to reshape the WTO is to confront the United States and their blocking position vis-à-vis the WTO. Moreover, she thinks that the WTO cannot escape its inevitable demise because since 1994 the organization has been outdated, and its negotiations irrelevant.

			In conclusion, it can be argued that most experts agree that the IF initiative helps to reform the WTO, just as it reinvigorates future prospects for the organization, since it revitalizes the negotiating pillar and consolidates the legitimacy of plurilateral agreements. By creating a positive momentum, the success of plurilateral approach also empowers the WTO’s rulemaking function. Not only does it help overcome the deadlock of Doha Round, but it also increases the value of the WTO, and responds to the needs of the members and private sector. Furthermore, by highlighting and reinforcing the deep interrelations existing between trade and investments, a plurilateral agreement on investment facilitation would thus serve to ease trade-related challenges. Nonetheless, some interviewees did express more critical stances regarding the ability of an IF framework to properly trigger progress on the WTO reform. Among the proposed reasons stands the trade tensions between the United States and China, or the American blockade of the organization’s core functions and pillars, all of which only serve to accelerate the WTO’s irrelevance and outdating.

			Weighing Brazil’s IF Reshape of the WTO

			I think that for the moment I don’t see any prospect of reform.

			(Felipe Hees, 2020)

			The analysis shall now turn its focus towards the specific position of Brazil within these diplomatic developments. Thus, with the purpose of assessing the hypothesis that the Brazilian role within the IF talks serves to reshape the WTO, the author has examined how Brazil contributes to WTO modernization. Thus, the following question was posed to experts in the field: “How might Brazil’s role in the investment facilitation negotiations help to reshape the WTO?”

			Overall, insights seem to concur with the hypothesis, by affirming that Brazil has played – and still plays, as of 2020 – a pivotal diplomatic role in these negotiations. Indeed, the country’s own ambassador, Alexandre Parola (2020), believes that Brazil has contributed on one hand by bringing the topic of investment to the WTO, and on the other hand by increasing the scope of plurilateral initiatives within the organization.

			As reminded by an interviewed Brazilian diplomat (2020), investment facilitation differs conceptually from more traditional approaches to investment rulemaking, because BITs are generally based upon restrictions on the receiving government and binding arbitration. This leads Tatiana Prazeres (2020) to note that Brazil has been an active actor and has managed to show leadership in this process of negotiating an open plurilateral agreement that may evolve to a multilateral agreement. She believes that Brazil thus plays a really important role in shaping the future of trade negotiations at the WTO, if it manages to exercise leadership so that the agreement is effectively materialized with a significant number of participants. In short, the country’s soft law approach, which emphasizes cooperation, bolsters Brazil’s credibility as a pragmatic player contributing to the discussions.

			Investment facilitation not only creates a new regulatory agenda for the WTO, but Bertha Gadelha (2020) also believes that Brazil avoids the risk of going into policy spaces that are traditionally occupied by other international organizations, such as the OECD. Furthermore, for Brazil, investments in the infrastructure and financial sectors, which promote private sector development, are seen as national priorities, while eligible public sector projects are also considered under the new Pro-Brasil economy recovery program. Thus, IF negotiations add further value to operations financed by investment banks and funds through the provision of concession fees amounts for financing interest rate subsidies, as well as project-related technical assistance. The combination of both external and internal incentives towards the defence of an IF agreement within the WTO will only reinforce Brazil’s credibility in the eyes of its peers and other stakeholders.

			Crucially, Thaís Mesquita (2020) credits that Brazil’s impact on the WTO’s reform process must be seen in light of the importance that joint initiatives, such as investment facilitation, have in reshaping this organization. She mentions that the fact that Brazil is leading at least one of them, namely investment facilitation, makes the country’s role definitive, alongside other countries that have taken a lead in reshaping the WTO. A senior Ambassador of a developing country contributing to IF discussions (2020), when asked, argued that this reflects Brazil’s diplomatic strategy within the WTO since MC11, when it recognized that issues such as e-commerce and SMEs had arisen, and thus new working mechanisms to work on post-DDA issues were needed.

			On this matter, Pedro Mendonça (2020) and Tatiana Prazeres (2020) each argue that Brazil’s intention was to open a new front that could be non-adversarial, thus enabling new discussions in the WTO. Indeed, Brazilian diplomat Mendonça (2020) observed that

			sometimes the WTO may look like a trench war. Everyone has been in the same position for decades, standing still looking at each other’s faces without moving. We wanted to do something that would break the other side, open a new front that could be non-adversarial, that would not be changing market access, while promoting a positive sum game, as much as possible.

			Henrique Moraes (2020) thinks that a successful result in the investment facilitation would contribute to changing this “trench war” perspective of WTO negotiations. He believes that it could show that the WTO remains a forum where solutions can be conceived, and, most importantly, that it is possible to achieve results that do not pit home and host countries of investment against each other.

			With regards to the technical aspect of an IFA, Samo Gonçalves (2020) understands that as Brazil is one of the major players of these negotiations, both in the plan of ideas and in the negotiating plan, the result of the agreement will refer, in an important measure, to the Brazilian model of bilateral IF agreements. This model, the CFIA, as elaborated upon in Chapter 6 of this work, focuses on three major pillars: mitigation of risk for investors, institutional governance and cooperation, and a facilitation agenda. Gonçalves (2020) then notes that Brazil’s change of behaviour from pro-multilateral to pro-plurilateral may encourage other countries to follow the same route, thus promoting structural change in WTO negotiations.

			However, certain experts remain sceptical about the potential of Brazil to reshape the WTO via investment facilitation. For one, Vera Thorstensen (2020) does not believe that an agreement is possible at all. In parallel, Felipe Hees (2020) believes that it is very pretentious to think that such an agreement has the potential to reshape the WTO, although he concedes that the success of the initiative could show that the negotiating side of the WTO is alive. Hees (2020) understands that the plurilateral model is the only negotiation structure that has any prospect of advancing in the present moment due to the decline of multilateralism. He recalls that the plurilateral approach used to be the norm until the Uruguay Round, following which multilateralism took over. He believes that returning to plurilateralism is natural, as is the conversion into a multilateral model when a more opportune moment arrives.

			In short, most interviewed experts agree that Brazil’s role in the IF negotiations might contribute to WTO reform. Brazil’s change of behaviour may also encourage other countries to adopt plurilateral agreements and its model of negotiating. Moreover, the Brazilian role contributes to launch new discussions and to maintain the WTO as a forum where one is able to conceive solutions. Generally, Brazil’s pragmatic behaviour underlines that the negotiating side of the organization is still alive, and thus Brazilian delegates may continue to guarantee this country’s leadership in the process and strive to successfully materialize the Agreement with a significant number of participants.

			Final Report: Brazilian Performance on Investment & Reform

			So one of the objectives was to show that no, of course it is possible to make a relevant agreement on the matter, to make this topic positive.

			(Felipe Hees, 2020)

			In this section, the discussion regarding Brazilian performance in relation to the issues of IF and reform in the WTO is extended to issues present in the current scenario. In general, some perspectives on the diplomatic performance of Brazil are presented, considering the current scenario and the situation the world faces due to the pandemic crisis, and the greater probability of having a scenario in which IF will advance together with modernization of the WTO.

			 As argued throughout this thesis, IF initiatives can be seen as a win-win situation, in that they are desirable for the country as well as for other WTO members. In this sense, Brazil should, therefore, insist on keeping the approach of IFD, which shall reveal the resilience of the economic order during the COVID crisis. Moreover, this could test the permeability of the system. In particular, the Brazilian proposal, below, should be reaffirmed as essential to the future agreement of the negotiation process (WTO, 2019):

			SUBSECTION I - Special and Differential Treatment Provisions

			Article 15 – General Principles

			
					The provisions contained in Articles 1 to 14 of this Agreement shall apply to developing and least-developed country Members in accordance with this Subsection.

					Least-developed country Members shall not be required to implement the provisions of Sections III, IV and V of this Agreement. Least-developed country Members are nonetheless encouraged to implement these provisions to the extent compatible with their special economic situation and their development, trade and financial needs. Upon graduation from least-developed country status, the schedule of implementation of the provisions of this Agreement established under Article 16 shall apply to the graduated Member.

					Where circumstances allow for the phased introduction of new requirements, procedures, standards and measures relevant to investment, Members shall consider the longer phase-in period for the applicability of such measures in sectors of export interest to developing country Members, and in particular to least-developed country Members.

			

			Article 16 – Schedule of Implementation for Developing and LDC Members

			
					Provisions under Sections I and II of this Agreement shall be implemented upon entry into force of this Agreement.

					 Provisions under Sections IV and V of this Agreement shall be implemented within 4 (four) years after the entry into force of this Agreement; and

					Provisions under Section III of this Agreement shall be implemented within 8 (eight) years after the entry into force of this Agreement.

					Notwithstanding the implementation period specified above, developing country Members shall strive for early implementation of provisions and, should they not be in a position to do so, seek to implement such provisions in a progressive and scheduled manner in the transition to electronic procedures only.

					 Developing country Members in a position to fulfil the provisions under sections III, IV and V in a shorter timeframe shall notify the Committee referred to in article 6 the revised timeframes for the implementation of the provisions.

			

			Article 17 – Technical Assistance

			
					Developed country Members, and to the extent possible, developing country Members in a position to do so, shall provide technical assistance to developing country Members and in particular to least-developed country Members, upon request and on mutually agreed terms and conditions.

					Technical assistance shall be aimed, inter alia, at developing and strengthening the capacities needed to fully implement the obligations arising under this Agreement.

			

			Article 17 guarantees that developing countries receive technical and capacity-building assistance. As discussed before, Axel Berger (2019) has released research on IF measures implemented, or in the process of being implemented, by WTO members. This research reveals that least developed countries (LDCs) are the ones that least adopted IF policies due to the lack of knowledge or capacity to do so. It also shows that LDC are the countries that would most benefit from a multilateral IF agreement, since the WTO would provide them with the necessary technical assistance to implement measures that they are currently unable to adopt alone.

			Brazilian delegates should use their best endeavours to attract more developing countries into the IF negotiations. It is important to note that the presence of specialists at IF negotiations is important, especially coming from the capital of developing countries and of lesser relative development. According to Anabel Gonzales (2020), this active participation would bring two benefits: the interests and needs of LDCs would be better reflected in the wording of the agreement, and its implementation would be faster and more effective, since the participation of these experts in the negotiations would increase their degree of engagement and commitment.

			For promoting the 2030 agenda, Brazil should also maintain its suggestion about reducing red-tape inefficiencies: (i) Electronic documents; (ii) Transparency; (iii) National focal point; (iv) Notification; (v) Single electronic window; (vi) Processing of applications; and (vii) Regulatory environment. Furthermore, Corporate Social Responsibility is core to guarantee human welfare. The Brazilian IF proposal of CSR mentions the phrase “sustainable development” twice.

			Brazil may also endorse provisions about the dissemination and use of relevant internationally-agreed instruments such as the UN Guiding Principles on Business and Human Rights, the UN Global Compact, the ILO Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy, and the OECD Guidelines for Multinational Enterprises and related due diligence guidance. These link up the future IF agreement with SDG-based texts and merge the objectives of the WTO with the spirit of the UN.

			Brazilian diplomats ought to reaffirm the country’s plan to create an IF committee at the WTO. This committee would enable countries to cooperate and coordinate periodically. Regular meetings may be established to encourage cooperation between members so that LDCs can learn from the best practices of developed members in the matter of investments. This spirit of cooperation should be central to the agreement, and members may choose to help countries that have difficulty implementing certain measures of the agreement. Furthermore, the Brazilian Mission may support anti-corruption provisions, enforcing penalties when necessary.

			It is worthwhile to note that a few further topics should be on the table for WTO discussion (SAUVANT & STEPHENSON, 2020): i) establishing smart incentives inventory; ii) creating a special category of “Recognized Sustainable Investor”; iii) facilitating access to business visas (green channels); (iv) providing project evaluation assistance to evaluate large-scale investment project proposals; (v) adopting a “Silent Yes” mechanism for administrative approvals; (vi) fostering the creation of databases of local suppliers and supplier-development programs; (vii) creating mechanisms to facilitate coordination on investment policy and measures among government agencies, between national and subnational institutions, and between the government and the private sector (i.e., horizontal, vertical and public-private coordination); and (viii) fostering voluntary peer reviews of the implementation of a framework on IFD.

			This analysis suggests that Brazilian delegates shall encourage negotiations without countries that are against the IF joint initiative. India, South Africa, and Indonesia do not participate because they stick to the failed Doha Development Round and the obsolete single-undertaking principle. The United States does not collaborate, either because the discussion was launched by China, because they have no interest in it, or because they see no need to multilateralize this topic. More research is needed to address these countries’ positions.

			The Modern Mess: Concluding Remarks

			We need to see how the investment facilitation discussions will evolve and, more importantly, what will happen to the broader policymaking at the WTO.

			(Henrique Moraes, 2020)

			At the time of writing this thesis, there are some meetings scheduled between WTO members for the first half of 2021. Specifically, the following meetings are planned: (i) On April 30, an Intersessional meeting; (ii) From May 11 to 12, a negotiation meeting; (iii) On June 1, an Intersessional meeting; (iv) From June 15 to 16, a negotiation meeting; (v) On July 2, an Intersessional meeting; and at the end of the first semester, a negotiation meeting from July 12 to 13. As highlighted throughout this chapter, it appears that the discussions have already addressed several important aspects of the IFA, with the participation of several member countries of the WTO. It is expected that the negotiations will continue to evolve, and that Brazil will continue to contribute to the progress of discussions on the agreement.

			FDI flows are important for countries’ economic growth. Such flows can contribute to the development of economies and boost the world economy on a long-term path of prosperity. In this sense, IF initiatives have the potential to bolster this flow among WTO members. More than that, as the interviews reported in this thesis demonstrate, most experts believes that, together with the IF initiatives, there is potential to trigger changes in the WTO, allowing modernization and contributing to its improvement as an international organization that drives global trade.

			Based on the interviews, one could argue that there is evidence in favour of the argument of adopting plurilateralism as a valid path for modernization of the WTO. When observing the responses, it appears that this position agrees with a large number of experts interviewed. In addition, regarding the relationship between investment and trade, one important argument is that the IF can generate a favourable environment for the approximation of countries, boost negotiations, and contribute to overcome unresolved issues in the WTO.

			Regarding Brazil, the country’s diplomatic importance within the organization is almost a consensus. And for this reason, when speculating on possible reform and IF guidelines, the thesis addresses both themes, considering that the country would remain active, and favour pragmatically the investment initiatives and the modernization of the organization. Even when considering the challenges facing contemporary times, such as the ongoing pandemic, experts point to the fact that opportunities may arise as countries begin to accommodate the effects of the crisis. Since an economic recovery will be necessary, there may be an opportunity to strengthen negotiations on major changes to the WTO, as well as to strengthen IF initiatives. The possibility of advancing towards plurilateralism could benefit pragmatic approaches such as Brazil’s, and could favour further dialogues within the WTO.

			When making a joint analysis of the issues listed in questions 7, 8, 15, and 17, the chapter presented considerations as to what would be the most likely scenarios in the future with regard to the reform of the WTO and the enhancement of the IF negotiations. In general, the possibility that the two questions will continue to advance is something believed by most specialists interviewed. Nonetheless, the analysis indicates that although far less likely, scenarios in which WTO reform does not progress or that IF does not advance could happen. Even less likely would be the scenario in which none of the issues advance and there is no modernization of the WTO, nor is there any continuity in the negotiations on investment. In this sense, based on the idea that Brazil would continue to operate as it has been operating with the initiatives, most experts indicate that there is room for modernization of the WTO together with the relationship between investment and trade within the scope of the organization, under the strengthening of the plurilateral paradigm as the main alternative. To advance these negotiations, the chapter emphasizes that it is also necessary to consider central issues to be resolved in the future, such as considering the important issues raised by the 2030 development agenda and the SDGs. In this sense, the chapter emphasized the fact that Brazil may remain active and favourable to the IF negotiations, maintaining its leadership position and pragmatic proximity to the members favourable to the initiatives, seeking to increase cooperation with them.

			

			
				
					18	 Even though Mauritania does not appear as co-sponsor of documents JOB/CG/159 and WT/MIN(17)/12, the country was already a member of the FIFD at the time.

				

			

		

	
		
			
					Conclusion

			

			The Trouble Ahead: Future Prospects & Challenges for WTO Reform

			In the context of the WTO, how important is this agreement? It is part of a WTO revitalization agenda to show that the WTO is a relevant and central forum in the discussion of trade issues in not only traditional disciplines, but also new ones.

			(Paulo Elias, 2020)

			As previous chapters have shed light on the role of Brazil in the WTO, as well as on the IF joint process, this final chapter shall attempt to elucidate more general aspects of WTO reform by evaluating the importance of reaching an IFA for the reshaping and future of the WTO as an organization. Insights on the issue would enable the author to sketch future scenarios for the multilateral trade system, and thus the final query directed to the experts was: “What are the prospects for WTO reform – and the main challenges it faces?”

			Brazilian WTO Ambassador Alexandre Parola (2020) observes that WTO reform is a concern shared by most member countries. However, he believes that there are three conflicting categories of views within the organization. First, there are those countries that consider the current system to be at their advantage, and therefore refuse to change it. Second, there are some countries that want to exploit as much as possible the current system’s loopholes before they are willing to change it. Thirdly, there are those countries that understand the current system’s failures and wish to reform it. Overall, this contributes to a deadlocked situation, according to Parola, and without reform, he argues, the WTO is on the road to irrelevance.

			When it comes to Brazil, in this situation, the Ambassador believes that the country benefits from several factors that increase its significance in the discussion. On the one hand, Brazil is a big economy, comprised of 200 million people; on the other, it is a developing country that is willing to reform. Thereby, Brazil signals to other developing countries to understand its position and change accordingly. One example, cited by Parola, is Brazil’s stance shift on Special and Differential Treatment: at first, countries were confused; second, they attempted to understand; finally, they understood Brazil’s decision.

			Still, Celso Pereira (2020) thinks that the prospects of WTO reform are rather gloomy. Indeed, given the current opposing forces in the international arena, he infers that no major breakthroughs will occur unless some form of understanding is achieved between the USA and China, as it has already been established by other experts, such as Felipe Hees (2020). Indeed, Hees (2020) believes that the multilateral system entered a period of hibernation after the 2008 crisis, as countries were debating the new place of China in the world economy. Additionally, Hees doubts that a plurilateral initiative will bring change without US participation.

			While conceding that the reshaping of the WTO depends on geopolitical factors that go beyond the organization, Henrique Moraes (2020) argues that, until the outbreak of COVID-19, the challenge of the WTO was to accommodate different models of capitalism. However, after the pandemic, Moraes questions whether the very nature of international trade is subject to change. Indeed, Gabrielle Marceau (2020) claims that if the WTO fails to reform, it will not survive, as currently one of the big players can block the budget to threaten the system. Thus, she hopes that the aftermath of the COVID-19 pandemic will stimulate more cooperation between member countries. However, new issues may arise in the aftermath of the pandemic, Pereira (2020) concludes, and thus the next Ministerial Conference of the WTO will have to face a number of hurdles in order to be significant at all.

			On a similar note, Juan Carlos González (2020) notes that the present situation of the WTO must be observed in the context of the current crisis of multilateralism. He believes that countries lack a common sense of purpose, as has been previously observed in history, such as after World War II, or after the fall of the Berlin Wall and the downfall of communism. As with Marceau (2020), González hopes that the post-COVID-19 scenario will bolster new understandings on how countries can cooperate, including in the trade area.

			José Alfredo Graça Lima (2020) goes even beyond the crisis of multilateralism, expressing pessimism about the current situation of the WTO, which is further aggravated by a pandemic which has provoked both supply and demand shocks in the global economy. Lima predicts that the post-war international order is threatened by a rise in protectionism, the race for technological advances, the confrontation between economic models, and issues of national security. In this scenario, the scholar considers multilateral reform essential to preserve peace and ensure economic growth. He calls for private agents to demand positive action from their governments, to promote dialogue between nations and to improve the well-being of their populations.

			Due to these political reasons, an interviewed Brazilian diplomat (2020) affirms that the prospects for WTO reform may revolve around the idea that the organization needs to be more flexible, that is, to gain flexibility from the single undertaking/consensus rules. He poses that a Tokyo Round approach would serve to benefit negotiations. Similarly, Vera Thorstensen (2020) expresses doubts about the current multilateral model of the WTO, instead praising the plurilateral model of rulemaking proposed by organizations such as the OECD, for example. She believes that WTO principles could be used to tackle most complicated issues with a group of likeminded countries within a plurilateral process. Furthermore, she claims, such principles could be then exported to partner countries, similarly to how the European Union obliges its partners to follow its own standards through the sheer size of its economy. In the case of Brazil, for instance, Thorstensen says this method could help the country modernize, and perhaps join the OECD as well.

			Of course, most experts agree that the WTO must reform; as Willy Alfaro (2020) argues, in its current state, it is paralyzed. This is also the view, for instance, of the former DG of the WTO, Roberto Azevêdo. However, Alfaro also fears that in the end, some members have more urgent priorities than trade, and he thus posits that WTO reform is still an open question.

			It seems, then, that most experts agree that the future of the multilateral trade system is uncertain, even if countries should reach a successful agreement on the issue of investment facilitation. Some experts expressed doubts over whether the escalating conflict between the USA and China will be resolved soon. The COVID-19 pandemic brought new uncertainty into the fore with regards to its aftermath, in which new challenges for the multilateral system, as well as global trade flows, can arise. Finally, there is a lack of clarity about the ability of countries to positively preserve multilateral institutions as they shift towards a changed world order with new key players.

			Nevertheless, some scholars did cite reasons to remain hopeful. For instance, the post-pandemic scenario could also lead to a new common sense of purpose among nations, furthering international cooperation. Moreover, it is possible that a shift to greater plurilateralism can benefit pragmatic countries such as Brazil that desire specific gains in areas of interest. Thirdly, the open nature of the discussions, as well as the novelty of the situation, provide an opportunity for private agents to engage in a renewed dialogue with their governments, mindful of the goal of shifting nations’ priorities towards greater well-being and a more sustainable world order.

			Fork in the Road: The Possible Scenarios Ahead

			We will see in the period after the coronavirus that developed countries will not have too much money to help and this could be another kind of obstacle in the future.

			(Ana Novik, 2020)

			Based on the answers to questions 7, 8, 15, and 17, this section analyses possible future outcomes regarding the advancement of investment facilitation, WTO reform, and the diplomatic position of Brazil on these issues. According to interviewees’ answers, there may be different implications for future practice, and continued efforts are needed to promote the revival of the multilateral trade system and maintain the dynamism of Brazilian diplomacy. To that end, this section deals with possible scenarios that Brazil can contribute to strengthen the multilateral trade system, the WTO, and IF initiatives. In this sense, the role of Brazil is analysed in terms of its participation in the construction of new rules in the WTO context.

			Taking into consideration that Brazilian activity at the WTO has been consistent for more than 20 years, conjecture regarding possible scenarios in relation to WTO and investment facilitation makes sense, and it is expected that the country’s diplomats will be involved with future events, as has been the case in both past and present. In this regard, descriptive data was generated for two variables – the reform of the WTO and the success of IF negotiations. The WTO reshaping is deemed to produce two possible results, namely, success or failure. In the same vein, IF negotiations are thought to either reach an agreement or not.

			Considering all possibilities, the future is likely to have one of four scenarios. In the first scenario, WTO member states agree to reform the organization and revive the significance of the multilateral trade system, as well as reach an agreement on investment facilitation that provide sustainable investment flows and guarantees the reinforcement of multilateralism, free trade, and investment growth. In the second scenario, WTO member states conclude an organizational modernization that allow the better functioning of the three pillars (negotiations, transparency and dispute settlement); nevertheless, the joint IF initiative faces a deadlock which impedes the flow of investment worldwide. In the third scenario, WTO member states block WTO reform and keep it entrenched, while they reach an agreement on investment facilitation that permits the fluidity of investments and proves that plurilateral agreements are possible. In the final scenario, WTO member states hinder modernization of the Organization and blockade the IF initiative, thus jeopardizing the whole multilateral trade system and the concepts of free trade and investment for development.

			According to the interviews mentioned in the previous section, the answers to question 7, “How do you think the negotiations of an Investment Facilitation Agreement by WTO members could change the future of the organization?”, indicate that scenario A may be more feasible than scenario B, in that it considers WTO modernization without investment facilitation. It seems that the plurilateral approach on investment facilitation is vital to deal with the deadlocks generated by multilateralism and the single-undertaking principle. Based on question 8 – “How might Brazil’s role in investment facilitation negotiations help to reshape the WTO?” – most experts believe in scenarios that consider the continuity of IF initiatives, mainly in conjunction with the diplomatic leadership of Brazil. In this sense, both A and C scenarios may be feasible, but A is more likely, since the adoption of plurilateral paradigms may contribute to WTO modernization. The Brazilian leading role on investment facilitation is believed to be a possibility on enhancing modernization of the WTO and contributes actively to discussions surrounding the organization.

			As the answers to Question 17 – “What are the prospects for WTO reform – and the main challenges it faces?” – indicate, there is a degree of uncertainty on whether the modernization of the WTO is going to take place in the future, which impacts WTO reform prospects. In this sense, most experts empathize that there are several challenges to avoid scenarios C and D. Those challenges can be seen in two different categories. On one hand, it is important to take global economic issues into account, such as the escalation of disputes between the US and China, and more recently the economic recovery and future discussions in the post-pandemic era. On the other hand, there are difficulties related to the WTO negotiation model, and past experiences of failure on important issues for the organization and for WTO member countries form still a challenge to be overcome. Nonetheless, experts believe in general that there is a window of opportunity to new dialogues that may allow advancements in WTO modernization and reform. Thus, scenarios A and B seem to be feasible possibilities in which Brazil’s pragmatism – and leadership – within the WTO is perceived as an important tool to advance in modernization.

			Question 15 asked “To what extent has – or will – the investment facilitation initiative helped to reshape or reform the WTO?” The answers to this question have shed light on the direct link between the IF initiative and WTO reform. In general, most experts evaluate the IF model as positively reshaping the WTO, mainly due to its impact on the negotiation pillar. Hence, the positive moment generated by the implementation of investment facilitation indicates the feasibility of scenario A. Nonetheless, the responses show a certain degree of uncertainty, as some interviewees argued that the IF implementation would not necessarily lead to WTO reforms; in this case, scenarios B, C, or D may be feasible in the future.

			Summarizing the ideas according to the answers and the feasibility of the scenarios, and considering that Brazilian diplomatic involvement is a consensus among experts regarding investment facilitation and restructuring of the WTO, the evidence indicates that scenario A is the most likely scenario. In this sense, responses indicate that it is quite credible to continue the plurilateral model reinforced by the investment facilitation and that the reform of the WTO would take place when adapting to these more recent discussions within WTO forums. Nonetheless, it is important to mention that the evidence indicates that some experts have options in which the investment facilitation may not advance as in scenario B, even as the structure of the WTO evolves, or even without having any type of reform as in scenario D in which neither reform nor investment facilitation would advance.

			In addition, the latest developments from a global point of view may favour IF discussions, as the current global response to the pandemic crisis may favour plurilateral initiatives and impel IF discussions (WOLFF, 2022). In this case, although less likely, scenario C may occur, and the IF negotiations will proceed even without major reforms in the WTO.

			Le Grande Affaire: Summary

			What this agreement can do for Brazil are qualitative improvements in the business environment, because the investor considers a number of factors in their decision to invest.

			(Paulo Elias, 2020)

			Based on the perspective of investment facilitation and reform at the WTO, this thesis addressed important theoretical issues in the development of IR studies, such as the realist and liberal perspectives. Considering limitations identified in the literature, the constructivist perspective is presented and justified due to its satisfactory applicability to the object of study. In addition, other theoretical perspectives are referred to as they relate to the IF initiatives and WTO reforms, such as variable geometry, cooperative models, and game theory. In the same line of reasoning, theoretical questions regarding hegemony and international regimes are also presented, as well as the notions of soft power and hard or soft rules. Qualitative methods and historical dimensions of the methodology in line with the constructivist perspective were employed. Finally, the methodological question related to data collection through 24 expert interviews is also presented; both the questions asked, and the selected interviewees, are identified in detail.

			At first, the relationship between trade and investment, as well as its historical development, is outlined. Considering this historical perspective, the analysis then reviews in depth the current reformation process within the WTO. While putting into political and economic context the process itself, it then thoroughly explores how the crisis affects each of the three main pillars of the organization: the Dispute Settlement Pillar; the Monitoring and Transparency Pillar; and the Negotiation Pillar, which is deemed the most essential. Moreover, the text argues that thoughtful reform of the Negotiation Pillar may take priority over other efforts. Most crucially, reform entails a reconsideration of the single-undertaking and consensual decision-making pillars of the WTO, and thus a reform to GATT traditions as has been observed during the Tokyo Round, which is put forward as a model for consideration. Overall, the proposition is that between irreconcilable interests between the USA and China, and a myriad of other conflicts of interest between developed and developing nations, IF talks embody a breath of fresh air that could bolster the renewal of the Negotiation Pillar.

			One of the main themes of this thesis analysis is the relationship between Brazilian diplomacy and the WTO, and its capacity and influence in terms of proposing changes in the organization’s structure, as well as its positioning over time and facing issues relevant to the country’s economy and its commercial interests. In this sense, the thesis aims at providing a general analysis of the Brazilian diplomatic history at the WTO, comments on main WTO issues from a Brazilian point of view, and notes its stance on topics such as agriculture, fishing, SPS, electronic commerce, and the TFA. In general, Brazil’s posture in relation to the main difficulties that developing countries face due to existing WTO limitations is emphasized.

			One of the issues of greatest interest is the role of investment facilitation as both a means to revive and modernize the WTO, satisfy the ever-increasing investment-related needs of developing countries, and deal with global challenges such as the rise of nationalism or climate change. In fact, the thesis assesses investment facilitation as a novel approach to investment rulemaking, by avoiding contentious issues through increased pragmatism. The current state of IF negotiations is then laid out to provide a clear picture of negotiation prospects. For instance, the analysis assesses the impact of investment facilitation on other plurilateral Joint Initiatives, such as e-commerce, as well as today’s main obstacles to a successful agreement on a future IFA at the WTO. Crucially, this section also examines the predominant role of developing countries in the negotiations, as they appear to break with a long tradition of developed country dominance within the negotiating pillar of the Organization. The role of China in this matter is therefore closely examined. Finally, the analysis ties IF to international investment needs, thereby contributing to the achievement of several SDGs, as well as increasing global welfare. Hence, as Carlos (2020) points out:

			Investment facilitation could be seen as a complement to trade facilitation. As in the case of trade facilitation, it could provide economic actors/companies with a concrete and practical tool that eases for them the way they do business, grow, and prosper, and therefore it would increase the value of the WTO and the multilateral system to its different stakeholders.

			One of the objectives of the thesis was to analyse the following premise: Brazil can be considered a leading actor in investment facilitation at the WTO. In fact, the premise is linked to the main research question at hand: Can Brazil’s protagonist role concerning IF negotiations contribute to reshaping the WTO? By interviews with experts, as well as a historical analysis of the developments of the IF negotiations, it is concluded that Brazil has so far significantly contributed to guide the shaping of the current Joint Statement on investment facilitation. Considering that such plurilateral processes form the core of the WTO’s present transformations, the analysis reaches the conclusion that thanks to Brazil’s acceptance to negotiate investment-related treaties, the country has thus embraced the idea of multilateralizing its previously bilateral IF model. In sum, this led to the Brazilian proposal of IF text at WTO in 2018, and the country’s active participation in the IF discussions. Overall, as it gathered support from domestic governmental actors and WTO members, Brazil has been acknowledged by other countries as one of the leading players in the negotiations.

			To deepen the discussion on WTO reform, investment facilitation, and Brazil’s participation in both processes, the thesis considers the answers to four related questions asked to the experts. The first one gauged opinion about how IF discussions can contribute to WTO reform. Then, the present work investigated the opinion about the extent of this possible impact. Thirdly, it examined to what extent the role of Brazil can contribute to changes in the WTO via IF. Finally, the investigation captured opinions on the reform prospects in the WTO, and the main challenges that arise in the opinion of the experts. Based on these issues, the thesis analysed possible scenarios for the future and what would be the easiest scenarios in terms of reforming the WTO and advancing investment discussions. Finally, considering the main challenges for the WTO evolution, the thesis highlights issues in which Brazil would be involved to continue reform and IF talks.

			Core Claims: The Main Message

			So I think that these negotiations are decisive and definitive in indicating what the future of the WTO will be.

			(Thaís Mesquita, 2020)

			This thesis has founded itself on the conduction of interviews with experts from the fields of academia, diplomacy, and policymaking. It has also made use of confidential documents such as embassy telegrams, notes, and other tools of communication accessed through this author’s status as a member of Brazil’s diplomatic corps in Geneva. Moreover, the author has sought to combine personal research with professional experience to obtain unique insights that are inherent to the combination of both personas.

			In sum, this work has delineated its efforts though the establishment of several research question and hypotheses that have guided the author throughout his reflection. The next sections shall therefore summarily answer and further develop these research questions, which concerned the following issues:

			
					Question #1: What International Relations theories capture current intergovernmental discussion on WTO reform?

					Question #2: Why and how has Brazil’s role within the WTO gained prominence over the last two decades?

					Question #3: How has Brazil’s technical expertise with investment facilitation matters evolved and contributed to the country’s influence within the plurilateral negotiations?

					Question #4: Can the Investment Facilitation on Development negotiation achieve an agreement and bolster the role of Brazil in WTO survival?

					Question #5: To what extent does Brazil’s growing role and influence in the WTO reform process also reflect the growing leadership of developing countries in the system and their more outward-looking and proactive multilateral trade agenda?

			

			As it touches upon the end of its detailed account of Brazil’s role in both the IF negotiations and WTO reform, this analysis can summarily address the following main messages:

			
					Brazil’s role in the discussions can be equated to that of a pragmatic developing country that seeks to reinvigorate the organization’s Negotiation Pillar by going beyond – without necessarily neglecting – the traditional DDA themes.

					The plurilateral nature of the IF negotiations has contributed towards increasing its dynamism, and enabled Brazil to act as a mediator between diverse interest groups and blocs (such as China and the European Union), therefore delineating the terms of the discussion.

					Brazil’s pre-existing experience with bilateral investment facilitation treaties (coined CFIA) has reinforced the country’s authority with the subject matter and enhance its role as an agenda-setter within investment facilitation talks.

					As a dysfunctional organization, the WTO has suffered from lacklustre progress across a wide variety of agendas. However, by striving to restrict the discussion to non-contentious areas, Brazil has ensured the potential of IF talks to achieving an agreement among members, therefore promoting progress and change.

					As an ongoing process, the reform of the WTO is subject to change from a diverse set of factors. Thus, by promoting the achievement of an IFA within the Organization, Brazil has indirectly contributed towards the positive and pragmatic reform of its Negotiation Pillar.

			

			Weighing the Scales: Assessment of Hypotheses

			But the main anchor or pillar is that they all exert an effort to have an open and inclusive discussion, welcoming all members to come in when they want, sit in, listen.

			(Manuel A. J. Teehankee, 2020)

			To expand upon the core messages, this section shall henceforth provide synthetic answers to its initial hypotheses and research questions. These answers will draw upon results and insights from all chapters. Afterwards, it shall explore future prospects for research, as well as possible remaining gaps within the literature.

			
					What International Relations theories capture current intergovernmental discussion on WTO reform?

			

			All the IR strands discussed in Chapter 2 have made significant contributions to this thesis. Indeed, the analysis has assessed both the schools of Realism and Liberalism, as well as the historical developments that have led to their creation. Such historical developments are well known – the first and second world wars, the Cold War – and thus attest to the prominence of these schools in our discipline. Furthermore, this thesis has considered individual theories or ways of thinking that are constitutive of the schools of thought, such as game theory, decision-making theory, hegemony theory or international regime theory. Notions such as that of soft and hard power, as well as soft and hard rulemaking, have also been explored in depth. Overall, these tools have proven essential to demonstrate Brazil’s leading role within the current IF talks at the WTO.

			These elements notwithstanding, constructivism has truly provided the most essential perspective with regards to capturing the current intergovernmental discussion on reforming the WTO. As Chapter 2 demonstrated, constructivism is particularly useful because it calls into question the very structure of modernity, from the immutability of global power relationships to the definition of national self-interest as inexorable will-to-power. Moreover, constructivism re-examines these same structures under a procedural lens, with power relationships being the outcomes of actual practices and processes, and self-interest constantly redefined by decisionmakers, politicians, diplomats, etc., as well as what Pierre Renouvin called the “deep forces” that power the “great movements of society” – culture, identity, norms, and rules.

			It is when combined with the significant influence of historical analysis as well as with rich insights by experts from the field that constructivism has reached its greatest potential within this work. In fact, as elaborated in Chapter 2, by adopting the constructivist point of view, the analysis has obtained the necessary tools to delve into the intricate intersubjectivity that defines diplomatic work in Geneva as well as negotiations such as the IF talks. In other words, the constructivist approach proved to be much better suited to understand the perspective of the individuals – diplomats, academics, politicians – that compose and shape the negotiating processes of the WTO daily. To the degree that these very professionals think and act in accordance with their own favoured set of theories and interests, the constructivist school of thought allows us to take those into consideration, as a constitutive factor in the social and scientific construction of reality. According to Jean-Baptiste Duroselle, it is this subjective reality that constitutes the makings of historical change, a notion which has served as basis for this thesis’s assertions.

			Finally, the constructivist approach has enabled this work to better delineate and define Brazil’s role as an active stakeholder in the IF negotiations, and by doing so, managed to join the “common character of the world” with the “subjectivity” that interprets it, as aforementioned works by Hannah Arendt remarked. Without dismissing subjectivity as an obstacle to positive science, the theoretical analysis has emphasised its potential as a contributor to better understanding an environment – WTO diplomacy – characterised by interpersonal exchange.

			
					Why and how has Brazil’s role within the WTO gained prominence over the last two decades?

			

			Chapter 4 has carefully elaborated upon Brazil’s growing role and influence within the WTO over the past two decades, as it became a central pillar of global trade. Indeed, although over the last few years the WTO has found it difficult to move forward with negotiations in its traditional format, Brazil was one of the important players during the Doha Round negotiations, and even came to become an agenda-setting country thanks to the skilful work of its diplomatic corps. With regards to the WTO, however, the 2008 crisis has further aggravated the scenario, making negotiations more complicated due to the retraction of some member countries. Nevertheless, the election of Brazilian Roberto Azevêdo as Director General of the WTO (and his performance) has been emphasized as a landmark event for Brazil in the Organization, enhancing Brazilian diplomatic leadership in international trade, as it is believed that election as a DG reinforces the centrality that one country enjoys within WTO negotiations.

			As has been established, from the 1990s Brazil started to endeavour towards a more open economy, intensifying its trade flows globally in the process. Simultaneously, the country experienced strong growth rates, having emerged from a difficult economic situation in the 1980s. Inevitably, as the country’s economy began to devote more attention to international trade, it is unsurprising that it also began to push for better and more pragmatic gains within the WTO.

			Overall, Brazil’s diplomatic efforts helped generate greater democratization in the WTO’s decision-making process, due to the expressive negotiating projection of developing countries. That began mainly with the creation of the Agricultural G20 in 2003. From then on, Brazil’s role has only increased in prominence, despite setbacks suffered by all members jointly during the GFC, which strongly slowed the pace of the liberalizing spirit of the multilateral system, but also nurtured dynamism among emerging economies that wished to enhance the negotiating process enshrined by the Doha Round. Moreover, while the DDR was eventually weakened, the negotiation of bilateral, regional, and plurilateral trade agreements emerged nevertheless as an alternative way of opening markets or advancing trade rules between groups of countries. An interesting feature of these agreements is to allow negotiation of specific interests of the participants, responding to the logic of economic complementation and minimizing the possible drawbacks on sensitive sectors.

			Investment facilitation as a negotiating process within the WTO emerged from that trend of plurilateral agreement proliferation. Undoubtedly, the author has confirmed throughout this work that Brazil’s role as both a technical authority on IF matters and a prominent negotiating partner within the WTO has contributed towards bringing “new themes” to the fore of the organization, while simultaneously preserving the importance of pro-development strategies for the multilateral trade system. Indeed, the Brazilian position presents the particularity of being both in favour of development-focused initiatives and being not opposed to going beyond the deadlocked DDA. As has been shown, this position contributed to making Brazil a pivotal country between strong member partners such as China, which favours a post-Doha agenda while harbouring a similar position vis-à-vis the Doha themes, India, which refuses to move forward with new themes before achieving concrete gains on Doha issues, and the US, which prioritizes advancing its own interests in new themes such as e-commerce.

			Thus, all of the aforementioned elements further contribute to reinforcing Brazil’s reputation as a country that has “soft power”, a certain diplomatic savoir-faire combined with technical knowledge that translates into elements such as the ability to develop, present, and defend concrete negotiation proposals, to provide transit capacity – and even leadership – in different groups and categories of countries and to build consensus, and to harness the ability to defend its interests effectively within the WTO’s dispute settlement mechanism. Concerning the ISDS mechanism, Brazil’s search for an alternative that would allow the functioning of the mechanism constitutes another facet of the country’s pragmatic stance within the Organization, which is currently in crisis. Indeed, as one of the most active users of ISDS, it is in the interest of the Brazilian Mission to find a durable solution for the deadlock. While some members, such as the EU and Canada, have resorted to bilateral agreements in order to circumvent the deadlock, Brazil has been pushing for a plurilateral solution. Brazil’s active engagement for greater dynamism across all pillars of the WTO provide irrefutable proof of the country’s role as a pragmatic and progressive member state.

			
					How has Brazil’s technical expertise with IF matters contributed to its influence within plurilateral negotiations?

			

			Brazil’s ambition to reach global cooperation and sustainable development targets, embodied in the UN’s Agenda 2030, UNCTAD’s recommendation on “using investment facilitation efforts to channel investment towards sustainable development,” as well as the country’s former requirement to optimize both inbound and outbound FDI flows, have led to the establishment of its own model of bilateral investment treaties (BIT) starting in 2015. This marked a shift from Brazil’s previous approach to bilateral investment negotiations, which was much more sceptical due to the developed world’s emphasis on market access and investor-state dispute settlement, or other measures that went counter to the Brazilian constitution and need for sovereign policymaking. Indeed, Brazil stood out for a long time as the only country that had not ratified its BITs, even though most other players in the international investment regime had. Thus, the CFIA derived from lessons learned, and embodies policy solutions that prove to have worked in the past while rejecting those that did not, such as investment protection and ISDS.

			 This understanding, further developed by Chapter 6, holds that the Brazilian government has developed a new model of investment agreement based on a positive approach that seeks to foster institutional cooperation and the facilitation of mutual investment flows between the parties. Not only is Brazil’s shift towards CFIAs coherent with its overly cautious approach to negotiations, but the focus on investment facilitation also makes the CFIA Brazil’s technical basis for the country’s proposals for an IF framework at the WTO in 2017. Indeed, it was found that Brazil’s CFIA expertise contributed to the country’s leadership within the multilateral IF negotiations.

			Furthermore, along with a diplomatic stance based on pragmatism, Brazil’s bilateral model embodied by CFIA has provided a solid basis for multilateralizing the IF theme. Brazil has thereby managed to propose an alternative way of discussing developing matters. As mentioned before, this new way enjoys the advantage of greater support among all nations, by avoiding contentious topics, but also by seeking concrete gains and pragmatic improvements to bilateral cooperation. Due to its previous experience with BITs that focus on investment facilitation, Brazil was able to contribute to technical discussions and thereby enhance its role towards one of leadership and predominance among members of the WTO.

			It has been argued, and confirmed through expert interviews, that Brazil’s pragmatic proposals provided systemic win-win scenarios for partner countries, and thus established this country’s consensus-building reputation. In sum, members have shown trust in Brazil with regards to technical matters, not only thanks to the country’s previous experience with CFIA, but also to its positive historical record of favouring multilateral cooperation – without sacrificing the need for pragmatism and concrete results – within an increasingly dysfunctional WTO.

			
					Can the IFD negotiation achieve an agreement and bolster the role of Brazil at WTO survival?

			

			It has been a strong deduction that the negotiations on investment facilitation – if successful – shall bolster and renew that pillar of the WTO and thus contribute to its reform. To verify this hypothesis, this thesis has conducted several interviews with experts from both academia and the technical areas of policymaking. Among others, it has posed questions such as “How might Brazil’s role in IF negotiations help reshape the WTO?”, “To what extent has – or will – the IF initiative helped to reshape or reform the WTO?”, “What are some of the main obstacles to reaching an IF agreement in the WTO?”, “What are the prospects for WTO reform – and the main challenges it faces?”, and more.

			Overall, results tend to agree that the IF discussions at the WTO are capable of changing the organization. On one hand, these are plurilateral discussions and thus contribute to promoting such processes. The idea of plurilateral negotiations face the rejection of some members, such as India or South Africa, that wish to remain faithful to the principle of single undertaking, or the consensus-based decision-making process of the WTO that most notably aims to enhance the voice of less powerful and influential members. Nevertheless, Brazil and other likeminded partners do not shy away from a plurilateral process if it can move things forward and inject dynamism into the WTO. Furthermore, it has been shown, byways of historical analysis, that plurilateral processes can find precedents in ancient GATT customs and Tokyo Round-era negotiations. In any case, it remains a fact that multilateralizing current plurilateral processes is the goal for various members and Brazilian partners. Thus, Brazil promotes progress on some areas without necessarily undermining WTO benchmark practices.

			On the other hand, the very topics of the discussions, the flow of investments, constitutes the engine to economic growth and trade, and thus contributes to the benefit of all nations. Indeed, investments have been argued to be the other facet of trade, as in most situations both are two sides of the same coin. Thus, through its backing and promotion of an investment-related accord at the WTO that stays clear of contentious issues such as protection or market access, Brazil endeavours to open new pathways for progress and reform within the organization, in a healthy and cooperative manner that avoids compromising members’ sovereign policymaking space and focuses exclusively on the notion of facilitation.

			Some experts have lamented that the current prevailing uncertainty within the international context could hamper progress. Indeed, the conflict between China and the United States, for instance, has been identified as a horizontal issue within the organization that hampers progress in all areas. Moreover, it remains unclear on how this conflict can be resolved from within the WTO. Crucially, it was thus found that the so-called “trade war” between China and the United States is an exogenous conflict to the organization, so IF negotiations have been slowed down.

			Still, it has been demonstrated by this work’s qualitative data that the IF discussions at the WTO contain a degree of transformation potential for the organization, mainly due to the plurilateral status of the negotiations. Considered by some as constitutive of a WTO à la carte, plurilateral negotiations seem indeed to provide a solution for the failure of the single-undertaking principle, and of a solid basis for a post-COVID agenda within the organization. It has also brought into light the considerable global relevance of investments with regards to economic growth, and thus the potential demand for an international agreement on investment facilitation, so long as the WTO negotiations would focus more on the text about rules of conduct, good practices, and guidance, than on tariffs bargaining. If great challenges such as the current negative international context, and the WTO’s anachronism with regards to contemporary challenges, can be softened, it has been shown, it can be achieved partially through progress on the IF matter.

			
					To what extent does Brazil’s growing role and influence in the WTO reform process also reflect the growing leadership of development countries in the system and their more outward-looking and proactive multilateral trade agenda?

			

			Overall, this thesis has found that the main reasons behind the fact that developing countries are the leading forces of the IF negotiations can be divided into three categories: the structure of the international financial system, the need for pro-development inward investments, and the rise of outward investments in the global south. Chapter 5 has explored the growing role of emerging members in the current chessboard of the WTO and has therefore questioned experts on the matters of “Why were developing countries – rather than developed countries – the initial proponents and drivers of IF negotiations in the WTO?”, as well as “What seems to be China’s interest in seeking an IF agreement in the WTO?”. The current proposed framework for investment facilitation with regards to the UN’s well-established Agenda 2030 for Sustainable Development was also evaluated.

			In general terms, qualitative insights have pointed towards the idea that developing countries, such as, for instance, the rising superpower of China, as well as Brazil, were pioneers to provide the ideas and political articulations of the IF framework at hand. Thus, the rise of investment facilitation as a formal discussion within this organization represents, more broadly, the rise of China, as much as a rise of other developing countries such as Brazil within the new global economic order. Considering this, investment facilitation can be deemed as a landmark: it is the first developing-country-oriented initiative in the WTO to date. Hence, the desire from developing countries to advance investment-related matters in the organization is both symptomatic of the new economic world order of which they are part, as well as of their newfound interests in the multilateral trade system.

			Structurally, therefore, the analysis has identified the increasing importance of developing member countries to the WTO and the international system, as well as the push for enhancing the participation of these developing countries in the global investment market. Simultaneously, it has been established that the IF initiative stems from these countries’ aspiration to maintain the WTO’s functioning and to explore new themes within the organization, after the deadlock surrounding Doha themes. Indeed, on the one hand, with regards to the matter of inward investment, experts have duly assessed the huge dependence of developing countries on FDI to ensure economic development. In Brazil, for example, this interest is related to these countries’ scarcity of savings and know-how in matters of development, as well as their budgetary constraints. Finally, concerning outward investments, the thesis has proposed that large developing countries, such as China and even Brazil, have also started to export investments, and thus have become implicated in the desire to improve these global flows.

			Considering the profound impact the Doha Development Agenda had on the notion that the WTO may encourage and enhance members’ economic development capacity – as well as the established fact that investment facilitation is an initiative carried mainly by developing countries – it is now of the utmost importance to assess the contribution of investment facilitation for global development. Of course, not all developing countries express equal positions regarding WTO affairs. However, while some developed countries still have fixed domestic laws and policies that support the traditional BIT approach, some are nevertheless starting to see the value of a multilateral solution for investment facilitation. Likewise, South-South cross investments have increased, and big developing economies want to secure easier access for their multinational enterprises, which have emerged as a result of their aggregate economic development. In sum, while the past agendas on investment, concerning mainly litigation and protection, benefited capital-exporting developed countries, a multilateral solution could provide the basis for cooperation that is crucially needed today to ensure the sustained prosperity of all countries.

			Without a doubt, China’s systemic position at the WTO has made it an impressive negotiating partner with significant clout on all matters, which is especially true concerning investment facilitation. Indeed, China’s influence across the international trade system, as well as the global economy, has increased significantly since it joined the WTO in 2001 as the Organization’s 143rd member. Thus, in Chapter 5, the role of that country in contributing to the latter initiative is analysed. Overall, it has been found that China sees investment facilitation as an opportunity to modernize and preserve the rulemaking function of the WTO, while it develops a positive leadership position within the organization. Moreover, results indicate that, by acting as a leader, China wishes to make a proposal vis-à-vis other developed countries on transparency. Finally, as the Coordinator of the Friends of Investment Facilitation for Development, China has been focusing on outreach, particularly towards developing and least developed countries. Ultimately, some experts that have been interviewed fear that the country sees the initiative as a way to keep the investment discussion alive in order to, at another time, advance other investment-related agendas.

			Indeed, China’s outbound investment has exceeded its inbound investment due to its phenomenal economic development over the last 20 years. The Chinese are important investors in developing countries across Africa, Asia, and Latin America. Thus, if today China wishes to strengthen its role as an investor by establishing more transparent and homogenous rules, advancing efficiency, as well as reducing red tape and regulations, it also pressures developed countries to dump the barriers that are being imposed on Chinese investors, as it has concerns on the practice of other countries concerning investments. Thus, some scholars expressed doubts over whether China truly wanted to negotiate an IF agreement at the WTO, or if it just wishes to exert pressure and fulfil its self-interest via this new theme in the Organization.

			In any case, the reform of the WTO, particularly the adoption of plurilateral initiatives in the negotiation pillar, is key for sustainable development. While the issues relevant for ecological sustainability are not usually associated with investment facilitation, it has been shown that investigations into this area are still in progress and seem likely to confirm the hypothesis that the former can promote the latter. The possible outcomes that will result from promoting sustainable investments in IF negotiations seem to be significant. Therefore, aligning investment facilitation with the 2030 Sustainable Development Agenda is important to consider for WTO delegates, as it ensures that future investments comply with the SDGs set by the United Nations. Indeed, on the one hand, the Guiding Principles proposed by scholars to structure future discussions are closely related to investment facilitation. On the other hand, these same Guiding Principles can contribute to advancing the SDG agenda, most notably, when it comes to SDGs 8, 9, 16, and 17 (for example, through the enhancing of digital procedures, or the coordination of policy with investors’ needs). Moreover, an inclusive IF agenda could promote capacity-building in LDCs, as well as enhance public-private partnerships. The conclusion of this plurilateral agreement, thus, would benefit the modernization of the WTO and the sustainability of humankind.

			The Skeleton of the Work: Retrospective Chapter Breakdown

			Chapter 2

			Chapter 2 opened the discussion by establishing the theoretical foundations underlying this work. Select elements constitutive of the principal schools of thought within the discipline of international relations (IR) were hence purposed for the study of IF talks within the World Trade Organization (WTO), as well as of the latter’s process of reform. More precisely, after assessing the identified limitations existing in the traditional schools of Realism and Liberalism, Chapter 2 concluded that the constructivist perspective permitted more satisfactory applicability to the object of study at hand. Naturally, the chapter also thoroughly assessed the methodology employed, most notably with regards to the objectives of the chosen MMR method as a methodological approach that is in line with the constructivist perspective. For instance, the method for data collection through 24 interviews with a specialist in the area has been outlined in Chapter 2, as well as the relevant questions and the qualitative profiles of the interviewed experts. As a result, the insights derived from Chapter 2’s reflection have been constantly applied in the theoretical background underlying every following chapter.

			Chapter 3

			Chapter 3 firstly enterprises a historiographic work on the lasting relationship between investment and trade, with the ultimate objective of focusing the reform and changes occurring within the WTO into its broader historical, political, and economic context. Then, Chapter 3 sheds light on the most crucial issues dealing with the WTO’s dysfunctional state. These include – but are not limited to – issues such as the reconsideration of the single-undertaking and consensual decision-making pillars of the WTO, and thus a rollback to GATT practices observed during the Tokyo Round, which has been put forward as a model for consideration. Chapter 3’s all-encompassing analysis of the current state of the WTO set the stage for a more precise analysis – thereby proceeding from general to specifics – of the role of Brazil across negotiations, and how this fit into the overall trade landscape.

			Chapter 4

			Chapter 4 reviews thoroughly specific aspects of the WTO reform process in each of the Organization’s three core pillars: the Dispute Settlement Pillar; the Monitoring and Transparency Pillar; and the Negotiation Pillar, which is deemed the most essential, and may therefore take priority over other efforts. Overall, the chapter proposes that due to irreconcilable interests between the USA and China, and a myriad of other conflicts of interest between developed and developing nations, IF talks embody a breath of fresh air that could bolster the renewal of the Negotiation Pillar, leading into a discussion of Brazil’s specific role in the following chapter.

			Chapter 5

			Building on the basis set by the preceding chapters, Chapter 5 further developed the longstanding relationship between Brazilian diplomacy and the WTO from a historical perspective. Moreover, the chapter analysed Brazil’s capacity and influence in terms of proposing changes in the organization’s structure, as well as its positioning over time with regards to issues relevant to the country’s economic and commercial interests. These topics include, for instance, the matters of agriculture, fishing, sanitary and phytosanitary measures, electronic commerce, and finally the TFA. Furthermore, Chapter 5 assessed the posture of Brazil in relation to these themes as a developing country perspective, which enabled the identification of salient difficulties this group of members face regarding the limitations on the proper functioning of the WTO.

			Chapter 6

			The focus of Chapter 6 is the IF agreement. In specific, the chapter presents the interviews carried out according to the methodology proposed in the thesis. The questions are presented in numerical order, and the answer of each respondent to a specific question. In general, the analysis seeks to relate the answers to the main arguments of the thesis, as well as the constructivist perspective adopted by the author. Chapter 6 investigates the opinions that, in the context of its leadership in the IF talks, Brazil is leading the restructuring of the WTO taking place under a plurilateral system. In general, the answers indicate that there is a general agreement on various aspects among specialists, which reinforces the idea of social construction based on the knowledge of the main agents involved in international relations.

			The role of China in this matter has also been closely examined. Finally, the analysis assessed the utmost relevance of investment facilitation in order to satisfy international investment needs, thereby contributing to achieving several SDGs, as well as increasing global welfare.

			Chapter 6 expanded the reasoning concerning the role of investment facilitation as both a means to revive and modernize the WTO, as well as to satisfy the ever-increasing investment-related needs of developing countries. Indeed, the chapter underlines the fact that facing global challenges such as the rise of nationalism or climate change requires such measures that facilitate global flows of capital and thereby promote cooperation and peace. To achieve this, the chapter assessed investment facilitation as a novel approach to investment rulemaking, which avoids contentious issues – which failed to achieve progress all throughout the WTO’s recent history – through increased pragmatism. Then, the current state of IF negotiations is laid out in order to provide a clear picture of future prospects and issues at hand. Among other things, the chapter assessed the impact of investment facilitation on other plurilateral Joint Initiatives, such as e-commerce, as well as today’s main obstacles to successful agreement on a future IFA at the WTO. Chapter 6 also examined the predominant role of developing countries in the negotiations, as the latter appears to break with a long tradition of developed country-dominance within the WTO.

			Chapter 7

			Focusing mainly on Brazil’s role in the IFD agreement, Chapter 7 sought to combine insights and results from previous sections in order to explore two foundational hypotheses that compose the object of this thesis. On the one hand, the notion that Brazil can be considered a leading actor in investment facilitation at the WTO; on the other hand, the proposition that Brazil’s leading role concerning IF negotiations contributes to reshaping the WTO. In other terms, Chapter 7 attempted to validate the idea of Brazilian leadership. By way of interviews with experts, as well as a historical analysis of the developments of the IF negotiations, the chapter thus concluded that Brazil has so far significantly contributed to guide the shaping of the current Joint Statement on investment facilitation. Considering that such plurilateral processes form the core of the WTO’s present transformations, the analysis reaches the conclusion that thanks to Brazil’s acceptance to negotiate investment-related treaties, the country has thus embraced the idea of multilateralizing its previously bilateral IF model. In sum, this led to the Brazilian proposal of IF text at WTO in 2018, and the country’s active participation in the IF discussions. Overall, as it gathered support from domestic governmental actors and WTO members, Brazil has been acknowledged by other countries as one of the leading players in the negotiations.

			Chapter 8

			Chapter 8 analysed the answers to four related questions asked to the experts. The first one investigates opinions about how IF discussions can contribute to WTO reform. There are then the results for the question that investigates the extent of this possible impact. Thirdly, it is investigated to what extent Brazil can contribute to changes in the WTO via investment facilitation. Finally, the chapter captures opinions on reform prospects in the WTO and the main challenges that arise in the opinion of the experts. Based on these issues, the chapter analyses the possible scenarios for the future and what would be the easiest scenarios in terms of reforming the WTO and advancing investment discussions. Finally, considering the main challenges ahead, the chapter highlights the issues in which Brazil would be involved to continue IF talks and WTO reform.

			The Next Thesis: Prospects for Future Research

			They need to have a more in-depth study on how exactly this can be built into the WTO system, because every pro-lateral has its own characteristics.

			(ITC Expert, 2020)

			Considering the results and main messages, the present work now presents and briefly elaborates on a few issues that are significant for the advancement of the research in the field, and that constitute potential remaining research gaps in the ever-evolving area of WTO affairs.

			This thesis has strived to explore and understand the perspective of Brazil with regards to the matter of investment facilitation, and its position in the reform of the WTO relative to other member countries. For instance, the results suggested that Brazil’s stance concerning the issue is not only a matter of self-interest from a realist perspective, but also, from a constructivist point of view, a socially embedded practice in the daily life of its diplomatic corps, as well as a historical outcome over the last 20 years, as the country built up its capabilities to become an active member of the WTO. Thus, it would matter for the purposes of this scientific endeavour to further explore the perspectives of other countries and stakeholders contributing to the IF agenda within the Organization. For future research, a possible path is to take into consideration that the constructivist perspective and methods applied in this work are also applicable for this same purpose but with other countries. Undoubtedly, such work would be complementary to the work in the present thesis, and the combined perspectives of both would reinforce constructivist insights.

			Indeed, a more profound understanding of other countries’ motivations and objectives with regards to the agenda could have significant implications for our current understanding of the WTO’s formal reform process. As has been established through this work’s analysis, the IF negotiation influences the WTO reform because it is a plurilateral process that seeks to establish “new themes” after the failure of the Doha Round to reach consensus among members. Furthermore, the discussions aim at pursuing the precedent of facilitation set by the TFA, and thereby shift the membership’s efforts and negotiating abilities towards less contentious issues that benefit all and do not impede sovereign policymaking and sustainable economic development.

			It would matter to further understand the perspectives of key member countries partaking in the IF discussions, such as China and the USA. While these were briefly explored in the last section of Chapter 6 of this work, this was done through the means of internal Brazilian communications and was therefore limited in nature. In fact, to the degree that these powerful members’ activities, as well as their mutual relationship, horizontally impact all WTO issues, to approach the matter at hand from their perspective would provide valuable material to further the discipline by revealing new insights. For instance, it would be of interest to further understand the consequences of the upcoming US Presidential election on the reform process of the WTO.

			As of late 2020, the reform of the WTO is an ongoing, ever-evolving process. Over the year, several events have affected it, as well as other processes within the Organization such as the IF matters. These unexpected events, such as the outbreak of COVID-19, the changing of Director-General (DG) within the WTO, and the US presidential election, undoubtedly would have significant impact on the object of our study – the IF talks and the reform of the WTO. For instance, COVID-19 has altered investment-related priorities and needs worldwide, the new DG of the WTO will have to deal with the reform agenda, and the next American president will certainly continue to shape the US-China relationship for years to come, thereby affecting all issues of the Organization. Throughout this work, these events were unavoidably discussed, as well as their potential implications, most notably thanks to the expert insights of interviewees from the field, who are usually the first to experience the effects of such conjecture.

			Nevertheless, the focus of this analysis was historical. First, the period covered by this author’s primary sources start in 2016, when the IF initiative at the WTO started to take form, before working from the formal Joint Statement in 2017 all the way to events of early 2019. Indeed, most events that have occurred from then on, such as those events that happened in 2020, could only be approached from a more journalistic perspective, as it remains too soon to successfully adopt the necessary historical distance.

			Thus, the author strongly recommends further inquiry into these matters, and principally with regards to the IF issue, as well as that of WTO reform. Those investigations could lead to greater understanding of the causes and the nature of the relationship between, for instance, the development of a worldwide pandemic response, capital flows, and the ever-evolving need for investment facilitation. Moreover, further research on the role and challenges awaiting the upcoming DG of the WTO could promote clarity and a better decision-making process with regards to the needed WTO reform. Finally, a full analysis of the relationship between US domestic politics and the chessboard of the WTO could enhance the negotiating process across all joint initiatives – including investment facilitation – to the degree that this country’s sheer size makes it a pivotal member of the organization, as well as within the global trade system generally.
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of those. to assistin such. taking info account the
el o hngﬂn TheCe shall, 5 appropriste, take action o address.
the. forthe concerned to noty s dates.

26.10 Three months before the deadline stipulated i subparagraphs 26.7(5)or 9, or i thecase of aleast.developed country
Mok sparngaps 6.0 o, he St hall i Mot Mo s ot e a dencoe e

of that it has in Category B or . Ifthe does ot invoke, 269, or
et af s vy ooty Mo bpangrgh 2670), o i e caeof 1 e devloed comty Vbt
‘g 650, o rted e dexline o <) s sty et dte fr plemetation e Mol
mmmmpmmmﬂwmwmm)mm orin the case of a least-
developed couniry . 2680) or (0, o by,
6.1 Nolterton 60y e the it oot et de o iplemettionf Catogry B Ctoy
C pmsonsn: 267,268, or 260, the Ce shall take nofe of the.

Member's definiive dates mimnmwcw g oy S e
‘paragraph 26 10, thereby making these annexes an integral part of this Agreement.

27 OTHER SPECIAL AND DIFFERENTIAL TREATMENT

PROVISIONS

Early Warning ism: Extension of Gon Dates for Provisions in Categories B and C
71

(@) doeloping comtsy M or st ‘Memberthat considersitself to be

sablod unes subparsgzaps 261 and (.o i te case af s Jnst developed oy
26.8(6) and (A shall noify the C D cotry! shall notifythe Cor 10 later than
120 days before the expiration of the implementation date. Least developed couniry Members shall nofify the
Committee o lster fhan 90 days before such date.

(b)  The notification o the Commitie shall indicat the new date by which the developing couniry Meruber or
Jeast-developed county expectsto be able o the provision copcemed. The poification shallalso
indicat th reasons orthe expected delay in implementation. Such ressons may include he need fo asisance and
support for capacity buiding not eaier anficipated or addtional assstance and support to belp build capacity.

27.2 Where a develoging country Memmber's requestfor additional time for implementation does not exceed 18 months ar a

comiry
least developed couniry Member's rqest for additional time does not exceed 3 years, the Tequesting Member i entited to
such addifional fime without any frher action by the Comitie.

27.3 Where a developing country or least. country! thatit a it longer than.
that provided for i 272 ora second or any it shall submit to the C a request for an
e described in 27.1(5) no late than 120 days in respect of a developing

‘country Member nd 90 days i espect of a et developed courry Membes bforeth expiratio ofthe orignaldefintive

implementation date o tht date s sbsequenly extended.

27.4 mmmm[w]“‘[w]mmmmmhm

‘aking to accoun the specific e request. These may nchude
a0d delays i sty
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ANNEX

TABLE OF CONTENTS

SECTION I: SCOPE AND GENERAL PRINCIPLES
2 SCOPE

[OTHER POSSIBLE EXCLUSIONS]

2 BIS DEFINITIONS

[OTHER DEFINITIONS]

[4 MOST-FAVOURED NATION TREATMENT [NON-

DISCRIMINATION]]

[SECTION III BIS: TRANSPARENCY PROVISION
TO FACILITATE THE ENTRY AND TEMPORARY

STAY OF BUSINESS PERSONS FOR INVESTMENT
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[ i, available review and/or appeal procedures.®

[FACILITATION OF THE ENTRY AND TEMPORARY

STAY OF BUSINESS PERSONS FOR INVESTMENT

PURPOSES]
[1.1 This Section applies o affecting the entry and stay of persons ofa o
seeking to engage i the condnet of investment activifies in mother Member.

L2 ThisSction bl ot sply o e efictin st perons sekin coss 0 e enployment ket of s
. mor shal it apply to- or employment on

1.3 Nothing inthis Section shall prevent a Srom spplying o regulte the entry of b

to milfy or impair the benefits accruing to the other Member under this Agreement 7

1.4 Members recopnize the: of temporary of business persons o' and
ensure that all of general ‘covered by this Section are na objective and
impartial mamer.

1.5 Each shall y b, e wbere on; for entry and y
sty under this Section, forms and. that will enable:  persons

f the other Mernbersfo becorne acquainted it those reqirements.

1.6 The referred to i 1.5 shal include, where: the following inter aia:

categorie of visa and work permitsor any similar type of athorizaion egarding enty and temporary stay;
documentaion and evidence required and condifions fo be met,

‘method of fling and optons on whereto file, such a5 consulr ofices oronline;

Processing ime;

appicaion fees;

‘period of validty of the visas and work permit;

conditons for extensions or renewl;

. eference o elevant immigration laws of general ppliction;

i, review andlor appeal procedres, where thse exis; md

5. Irespective requirements referred toin paragraph 117 ofthis Section ] ™

Tempoan Ty

1.7 Members sall,in accordancewih thei domestic laves and reglations,ensure documents reqire.for spplications

for the granting of entry and temporary stzy o be: and with the pupose: they are
1.8 Each shall exped process P entry and temporary stay under this
Section, extension; thereof

 Text contbution submited o the basisof the exchanges ia he Discusion Geoup on Taciliation of the By ad Temporary

‘Stay o Business Persomsfor  which was toan 21 2021 ma 1t heplesay.
meetags hel on 23 Septmber 1242021 Ocaber 2021

“Tho sol fct of requiing  vis forbusiess ersonsshallno b regarded asnalfing o mpeiing benefstsunderthe erms of
this Agreement.
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[OTHER DEFINITIONS]

3 RELATION TO INTERNATIONAL INVESTMENT AGREEMENTS
. Intemnational Envestment Agreements shall o serve 1 a means to interpretor apply this Agreement.
‘This Agreement shall not serve a3 3 means to-

any provision of Tnvestment Ay
ldun!n,ndxhllmhmuhhhadmmm-nynyhyld:mmﬂnhpmhmmuf
and states provided for i m! ofa 2

 [Fox puposes o is Asreement fh term marke acess’ oclades the conceptof ight of esablisment']

#Fox gretr crtaiey, nctuded in s o natin within the

‘mening ofelevan povisions of Iermacional Investment Agreements.
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o provie: ontie agency o sty focs

» onay i nciude: o natona i plans o projects, e sgency

o ety espansiblefo implementtion,and the dosrs it which the Miember 32y b s rragement i plac t provide asiszace.

Soch wilbe, sgreed tems, i oc theongh.

[consistent withsub-paragaph 8.3 ™A
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Subport the development of formal relationships between suppliers and BUyers;
engage in ongoing and advisory support to upgrade local suppliers;
conduct business reviews of individual SMEs and develop improvement plans;

facilitate access to financial instruments, as necessary, for firms to implement their
improvement plans;

Technical assistance should be provided to the developing and least developed countries in
establishing and operationalizing supplier-development programmes.

‘Technical assistance for the establishment of supplier-development programmes should be
‘ P 10

[SECTION IV TER: HOME

TATE OBLIGATIONS]

[ Members recognize the important role of Home States in facilitating outward [foreign direct] investment which
contributes o sustainable development.

2. Members are encowaged o adopt or appropriate © direct]
investment, including through

3 lega Sameworks;
b, investment guarantes;

e support such as feasbilitystdies, .
f. fnancial and iscal measures, such s loans,equiy, tax exemption, fax deferal and
0. the provisionofinformation.

3. Membersshall. to publish o ¢ make publicly o the extent v
‘means, their faciliation measures for outward [freign direc] mvestment.
4. Subjectto Article X (D ofCo ), shall.
mmﬂmmmmmmmmmm’nﬁmﬂmx
Tnthis regard, each reqest and ina

mmmmmmmuuwnﬂm

5. Members shall share nd in the Ce on Investment F on polices,
and o for SV
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#Such crteca may inchode, ner i, o e ity o [pectorm an actty, odosoima

o— with  Member': such s Besith md c sy

asses he weight 10 be fven 0 each crterion.

7 For grestr ceriny, he af 2 single based pon the specitic ciria referd 1 i
13, oc e reached by e asingle 520t subject 0 e WTO
Dispte Setlement Undersanding

# Competent suhorites s not requre 1 sat cousdering appicaions ouside oftheir offcia working oors and wockng days.

*at0 in P o ontine, e of forms, and copies.
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Mambars,

‘Recognizing the complementary relafionship between investment and trde and their key roe to advance development in the
global economy;

mhmdmmmlx of;
the
of the Untied Nations 2030 bk

growth, poverty
of productive capacity and trade, as well 13 for the
Goals;

Dasiring to increase the in Slows inter-ali, hrongh a more
sl e by

Aiming 1 exhance ivestment, inclading ivestment in and by micro, small and medim enterprises;

il rules and. © the acy, efficiency and
pmhﬂlynfﬂnmmrgmymm

Affrming the of; nd for prometing

‘Recognizing the partcular needs of and Iy least country and the: to support
fhemin; this Ay through and capacity |

‘Recognizing the importance of sharing, the ofb and other means of cooperation
on; with; 3

Recognizing the. of y nd with

stakeholders;
‘Recognizing the right of Members toregulte n the public inferest wihin their teitories o as o meet their policy objectives;

Herehy agree as follows:
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TA.3 For greater cartainty, provisions induded in International Investment Agreements conduded
by a Member do not in themselves constitute “treatment™ as referred to in paragraph 4.1 and thus
‘cannot be taken into account when assessing a breach of this Agreement.*3]

[4.1 Each Member shall not discriminate between investors and investments of other Members,
with respect to the application of provisions set out in this Agreement.

The_application of provisions set out in this Agreement by a Member to investors and
investments of another Member shall be exempted from the obligation in paragraph 4.1, if it
arises from:

an Intemational Agreement, forming a free trade area or a customs union
pursuant to Artide XXIV of the GATT 1994 or the Enabling Clause,* or an economic
integration agreement pursuant to Article V of GATS.

measures providing for recognition, indluding the recognition of the standards or
criteria for the authorisation, licencing, or certification of a natural person or enterprise
to carry out an economic activity, or the recognition of prudential measures as referred
to in paragraph 3 of the GATS Annex on Financial Services.] . NGA 45

[SECTION III BIS: TRANSPARENCY PROVISION
TO FACILITATE THE ENTRY AND TEMPORARY
STAY OF BUSINESS PERSONS FOR INVESTMENT

PURPOSES / FACILITATION OF THE ENTRY AND
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‘provide assistance and support forcapacity building i this area in a way that does not compromise existing development
28.3. mmmm“\yhmmhmmnﬂmhmm
with regard to the implementafion o

(@) take account o the overall framenwork of: and regions and, where
and appropuite, ongoing reform and techmicalasistance programs;

® and approptiae, toaddress and. and
mmwﬂm

() ensurethat ougoing investment fuciliation reform acivitis ofthe private sector ae factored info assistance:
activiies;

@ and among nd other
o cnsure: of and resultsfromnthis “To this end-

i, coondination,primaly inthe county o region wherethe assisace s o b povided, between parter

B
£
B
Pl
¥
1
5
E

i should also promote infermal
anupmk-ﬂmﬁmm,mm:mphnmuﬂhmnﬂm

(€)  encourage use of exstng in-country ad: siructres such s .
Eroups tocoordinate and moritor mplementafion acivites:, and

) encounge comiry) to provide capacity o oter. nd least developed
counry Members and such; where

28.4.  The Commiee shall hold a least one dedicated session pe year to:

a)  discussany) of o sub-pars ofpr of this Ag

b} review progress inthe provision of: and suppart for capacity to support the
of the A developing or least coumity ot
assistance and support for capacty building;

Qs and on and support for s
programs,incinding challenges and successes;

d)  review donor noffications assetforthin Article 29; and

) review the operaton of pragraph 82)
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b)

capacity for the of! studies for projects,
and social impact assessments and regulatory and adrministraive reqirements; and.

©) [capacty buling and) o, and Jeast. counry o beter
[ the ofthe A and to mee e deadines ]

29 INFORMATION ON ASSISTANCE AND SUPPORT FOR
CAPACITY BUILDING TO BE SUBMITTED TO THE

COMMITTEE

29.1. o npacy i devloping oomty Menbers s et developad ooty Menbers onthe pvision o
each donor

and support forcapacity of this A

developing country and least oy one i g of his A shall
‘bt o the Commicie, 3t ety it foce of i Afpeement s sonlly hereaie,the followicg nformation on s
and support for capacity 12 months and, where that s

) a description of the assistance and support for capacity building;
b)  the stas and amount committed/disbursed;

) procedures for disbursement of the assistance and support;

) the benfiiary Member o, where necessy, theregion; and

©)  the implementing gency n the Member providingasistance nd sippt

Den country Members declaring inaj to provide: and support for e
‘encouraged to provide the information sbove.

29.2. Donor Members assistng developing couniry Members and least developed country Members shall submit o the
Comiitee:

) contactponts o their for providing and support for capacity bilding related
to the implementaton of Sections I firough IV and VI of this Agreement including, where practicable,
nformation on such contact poats witlin the country or Tegion where the assistance and suppor i fo be
provided; ad

by on the process and: for and support or capacity

Developing couniry Members declring ina position to provide and suppert are encouraged to provide
the information above.
293 Deviin oty Menbo s s comty Mt 0l el of s

and suport o hall sbmit ot C on contact poin(s)
T oo eponl o o g o o o o,

 [Members anderstnd fhst echnical ssistance and capaciy building inclde sl other acivities and pioeiies 13 agreed by
beneficary snd donoc Members |
4 The information provided will efect the demnd diven naure. of the provision of sssistance and SuPportfo CAPACKY

biling.
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“Juridical person” means any legal entity duly consttuted o otherwise organized Under applicable
law, whether for profit or otherwise, and whether privately-owned or governmentally-owned,
including any corporation, trust, partnership, joint venture, sole proprietorship or association.]%

72 “Authorization” means the adminisirativ act by which an authoriy of a Member approves an ivestment:
activity while laying down the condifions fr i exercise o ifsreaization that an nvestor from another
‘Member must meet in order to legally cany out i investmen activity n that Member ] ¥A%

5. For the purposes of this Framework:

“athorization” means the. resulting fom a m
ot bt o o t et comphance with e ey egare,

means an. ofa who applied for m in the teritory of anotber
Member] ™®
3.7 b. "Enterprise” refers o any legal person iy or, under a s Jaws and. for
‘proft, having ifs (offce, ts central o) 1 place of in the teritory of that
‘Member and whefher owned or controlled by the State oris nationals,inchnding any corporation, parinership, sole
‘Proprietorsi, joint venture, organization or enterprise.

. "Enterris of a Member” means amy corporaton more fan 50% of whose capital i diecty o indirecly
ovened, exclusively or oty by the public bodies of  Sate ] WA

e entepri”meens sy il person oy i ity dlycosiie o orpised n e e
s and ot . i i o o

any corporation,tus, partership, sole ot or 3

. “enteprise ofa Member” means... 1%

[t term"ivestment” means: every ki of asset e o controlled,dirctly or ndirecly, by an nvstor, nchuding:

. enterprise and a branch of a enteprie;

. shares,stocks orofber forms of eqity paricpation i an enterprise, inchudingrights derived therefrom;

. bonds, debentures,Loans and ofher forms of deb,including ights derived therefiom;

iv. rights under contracts, tumkey, ‘production o s
contrcts;

V.. claims to money an to amy performance under contract having a fnancia valoe;

Vi, itelectal propery rihts, including copyrighs and related right, patent rights and rights relaing to
‘lity models, rademarks,industial designs, ayout esignsofnegrated cruis, nev vaitics ofplai,
rade names, of source o nd

et : by the fcilitor of the D Group on Scope based an the. beldby e Grov,

fircolated o a1l Members e 13 Jomary 2022 s discussed st the lenary negodating meeting held on 26.27 Jamary 2022
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NOTIFICATION AND IMPLEMENTATION OF

CATEGORY A

264, [Upon enty into force of this Agreement, each developing counry Member shall implement its Category A
m&]"‘wllmwmmmdhmmmmmmﬁy

amd their Category A S under Category A wil thercby be:
‘made an integral part ofthis Agreement.

265 [A least country may notify the C of he provisions it has in Category A for up
nnymmmmmﬂfmA,M]“Ammmmmmmmamm.
least-developed couniry shall noify 174 5% Each least developed

mumsmmwmmAﬂmhmmwpmmw

NOTIFICATION OF DATES FOR IMPLEMENTATION OF

CATEGORIES B AND C

6.7 Wit respect to the provsions that a coutry s not in Category A, the may
forther delay implementation in accordance with the process st ut in this provision.

DEVELOPING COUNTRY MEMBER CATEGORY B

3) Ul Uit o g4y e of i Ao, sy
tall oty the Commite o the provisions ha it as " Catsgory B and ther

comesponding indicative dates for implementation

b} Nolater than [one year] ™ [twro and half years] ™* ©* following enty ino force of his Agreement, each
comry shall iy the C ofits dates for of the

r iths in Category B. IFa. cotry. before this it
ime to nofify its dates, the ‘may request hat the C extend the
‘period suffcient to noffy it dates.

DEVELOPING COUNTRY MEMBER CATEGORY C

€ o™ Wit g Xy o e o s Agenent cchdevloin oy

stall motiy the Ce of the provisions that it bas in Catgory C and the
corre indicatve dates for Tor
inciude onthe and support for tuat the poekperey
implement
) [Within oo year ™ (Wit nd Wl o] % = flloing sty o fre o s A,
into account any.
already in place [, o gt 31 submited o
(c) above, shall provide: o the C onthe: or entered
o that are necessary o provide: ‘and support for capacity to enable of
Categary C?

©) T purtcipuin domlopig comby Menber cll rpsy infom e Commit of s armgements
The G donors to provide
arangements.
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Ay nder i
Agreoment

25 10 whethe the messure is consistent with this

% The impact sssessmen simsto consider, o otbers,the scia, economic 13d exvirommentl Enpac of e inended
gty messae, s well s sppopestesetives 0 given messre.

 For grener cenaiay, 3 P t0enc Mermber o decide Ro t implecnens uch domestc suppler daabase, clcing which
eoity, pobic o pite e s esociaios), wowd be i charg of the dasbuse.

Suck suppe are o aaly ma, Shallnot b lsle in sy focm

‘whitsoeves for the conten share o these daabases.
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SECTION VII: INSTITUTIONAL ARRANGEMEN'

AND FINAL PROVISIONS

34 FINANCIAL EXCEPTIONS

[POSSIBLE ANTI-CIRCUMVENTION CLAUSE]

Where such measures do not conform with the provisions of this framework, they shall not
be used as a means of avoiding the Member's commitments o obligations under the.

framework.

Nothing in the framework applies to non-discriminatory measures of general application in
pursuit of monetary and related credit policies or exchange rate policies.®2]

122 Nothinginthe & ik anplies to noni 2 £ L anolicati
35 DISPUTE SETTLEMENT
[NON-VIOLATION COMPLAINTS]

[Article 31..1: The provisions of the Dispute Settlement Understanding (DSU) and those of Articles
XTI and XXITI of the GATT 1994 as elaborated and applied by the DSU shall apply to consultations
and the settlement of disputes under this framework, except for Articles XXIII:1(b) and (c) of the
GATT 1994 and Article 26 of the DSU concerning non-violation complaint and those as otherwise

specifically provided herein.]
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SECTION VI: SUSTAINABLE

INVESTMENT

30 RESPONSIBLE BUSINESS CONDUCT

301, Bk Menbe dall e i it s teritory orsubect o s ©
and imernal pticis i
mﬁ@mmﬁmmmm,nmwmm ‘These principles,
Sandards and guidelnes address aress such s lbor, enironmen, gener equalay, i rights,commmity elations and
the ights of digenous poples.

302 1 ot with s eal sy, cach Meniber huld e vt o e peaing witi
oy

e i, s o s e, v e e o s it by it i it g
‘peoples, raditiona commumities and lcal commnities.

303, Esch) the importance of in order to identify
ke e e S e s o o o et ot e gy o s
ofher business eltionshis.

30.4. agreto and best onissues. 301 302,
on; ways to the uptake by and of; and; inthe
Committee on Investment Faclitation.

31 MEASURES AGAINST CORRUPTION

31.1. T accordmoe with it egal sstem nd. y agreed hat it has adbered to o
it 5 e s Mot Sl e It s s o o et 8 5 o oty g
it repect o s flling withn he scopeof s Agreement.

31,2, Exch Monber s the e ofpriocles s oty gyt it e
of ifs anti

m;mﬂmnf.mmmqunpm

313 and best onissmes. 3L1and312,
s v o ey o s o coopraios o Fevent 1 bt compi s fecn e,
the Committee on Investment Faciltation

# Drincipls,sundards s guelnes of respousitle usines condact e thesereflred i cernadiona] insrments such 15 e
‘Unitd Nations Griding Princples an Business and Honan Right,the ILO Tripatie Declaaton of rnciples Cancening Maltnsional

‘Eotrpises snd Socal Poicy nd te OECD o o el doe aigence,

» g . may iclade the Unied Nasions Ce agains Comrpeion dons st New
York on 31 Octsber 2003, the Convention o Combating Bribey of Foceign Public Official n International Busioes Treasacions, with

s Ammex,done s Bars 21 1997, o the I Amsican e Against Correpion, done st Caraces on 29 March 1996.
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7
s INFORMATION TO BE MADE PUBLICLY AVAILABLE IF

AN AUTHORIZATION IS REQUIRED FOR AN INVESTMENT

6. Ia nits o
‘make publicly availablen writing o he extentpracticable viaelctronic means, and keep upate, the information ecesary
1o comply withthe: auhorization Such
shal incude, nter aia, where it exiss:
a the the wd o the respective
vestznent

f for public such s trough or comments;
g for appeal o eview of
h for o it the tems and of; md

6.2, To the extent the: in 6.1 shovld be made in one of the offcial

7 SINGLE INFORMATION PORTAL

7.1. To the extent each is encouraged to make md o
paragraphs 5.1, 5.4 d 61 irough a single portal, which includes making e relevant web lnks to
Clctronic pubiications.

7.2. Members sall endeavour to ensure thatthe ingle infoxmation portal i kept updated.

7.3, Each Member should include in the single information portalthe contact information of the focal poiats r approprite
‘mechanisms referre o in paragraph 21.1.

7.4. Each is to publish on the single portal he. i tin
‘paragraphs 5.4 and 6.1 i ane of the official languages of the WTO.

s NO FEES IMPOSED FOR ACCESS TO INFORMATION

8.1 No fee shall be imposed on any investor or person secking to investin a Member' terifory for access to the measures
o mformation provided under fhis section.
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1.0 At the roquest of an applican, the Member that s received 2 completed application shal iform the applicant of
the stams of the application. This information shall normally be provided free of charge.

110 huunmwmmmmmn{mmmmm
the apy 1y to the. period of time.

111 IfaMember in order o process the ap
mmmmmmﬂhwmmd&ymmmmmﬂnw
reasonable period of

1.12 Aftera decision has been taken, the Member concemed shall promptly noify the applicant of the outcome of s
application.

113 Fan it approved the notficaton shall inchde, f the priodof sty aa an ofer e and.

coniitions.

14 Apptcms dll g an opntaty o ply L eavlr oo sborinion o gy say
ensure that the y say

bl s o pocios

1.15 Each Memnber shall enstre application fes i respect o enry and temporary stay under tis Section are reasonable,
o in the principle of reciprocity.

1.16 Members shall endeavour to accept and process applicafions in electronic format.

117 [Whna Menber decides o gt sy empocny sty o s premof i Member, v e
are ulfiled, the entry visasin case the

thattype of visa] R
1.18 For the purpose o this Section, business persam of s Member mems:
. natural person who has the naionalty of a Memmber;ox

2 permanent esident of  Memmber that,prior tothe date o enty nfo force of his Agreement, has made 3.
consistent with Article XXVIIRYGQ) of GATS thatthat Member accords substantily the same
restment o s permanent residents s it dos 0 s natonals,

[who s in 2 supervisory or executive capacity at  senior level, o involves essential skill, and is responsible for seffing
‘up, developing or administring an investment for which  substanial amount ofcapitl has been o will be invested.

Central, o local governments and authorites of ty criteria’
o e oo ot vt Piposes. S e Sl 1o o £kt pocil, kol s peos o
investment punposes and fhei spouses and children ]

[who is an employee of an ofa temporarily® to an. in another o
of ofa “who eners the tenitory of anotber temporarly for the purpose of
seing wp m Subjctto exch e of business prsons may include shart e
visitar, exectives, nd ot emplayeesof th imvestor 9] T-TUK#
6.1 This Secton aplie to: affecting the enty and say ofbusiness personsof a Member in
e Gonduct o ivestmen actiities in nother Member

@ Temporazty” maans "  lmite time" which i dfined i accordance with the domestc legilation ofthe st Member.
@ oia proposa by China snd Terkey (INFFIVRIDGS), which replaces the previons proposls o s lemen submiced by
foch Memmber, respectivey, i docoments (INF/FDVRD/AS) and (INFAFDIEDIAS).
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138 INDEPENDENCE OF COMPETENT AUTHORITIES

18.1. 1fa Member adopts or mainfsins a measure elafing to he authorization for am investment, the Member shall ensure
that the  authority reaches and s na manmer from any canying out

fhe economic activiy for which authorization is required "

¥ Autbrization fees do ot Fclode fee for fh use of natra esouzcs, ryalties,paymentsfo suction, enderin o other 208

oy memns of: o o service
", af and copie, and e of Soums
s, spplies o o the ofcopies niemafoigoal

T grester cormmry, s does not mandae 2 it e t the decison making

process and ademiscerin of decisions.
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[SECTION Il TER: TRANSFERS AND PAYMENTS]
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 This evisd, ropora by Morocco (NFIDIRDIT) replces the previos ropose conioed in docamet
DEIDRDSS

% Tis revised proposl by Jopan (NFIFDIKDAY) relaces the preious proposa conied i document
DeIDRDS
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33 GENERAL AND SECURITY EXCEPTIONS

33.1. GATS Attcle XIV, GATS Attcle XIV bis, paragraph 1 (), () and (), 1994 GATT Aricle XX and 1994 GATT
Asticle XXI*shall apply mtatis mmfandisto the provsions of this Agreement.

34 FINANCIAL EXCEPTIONS

34.1. Nothing in this Agreement shall be consirud to prevent any Member from adopting or maintaining measares for
‘prodential reasons, including for:

‘. theprotection of nvestors,depositrs, policy holders o persons to whoma iducary duty i owed by a fiancial
service supplier or o

b, ensurethe inegriy and stabilty ofthe fnancial system.

[POSSIBLE ANTI-CIRCUMVENTION CLAUSE]

35 DISPUTE SETTLEMENT

35.1. For any dispute of the
mmwhmmﬂqmmmmmmsﬂmu{mimm
® 0 23 "the Dispute U ).

35.2. T providns of Atices X1 md O of e GATT 1994 s ebered s sppli byt DispiseSetlement
‘Understanding shall apply to md the of

[NON-VIOLATION COMPLAINTS]

35.3. to good offices, in Artcle 5 and
o e Ao 3 of e st Seikae Oesin o e sl e

35.4. Members shall not have recourse o dispute sefflement under this Article for mafters arising under Article 30 on
"Responsible business conduct” and Artile 31 on "Measures against comruption”.

[36 FINAL PROVISIONS]
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SECTION V: SPECIAL AND DIFFERENTIAL
TREATMENT FOR DEVELOPING AND
LEAST-DEVELOPED COUNTRY
MEMBERS

25 GENERAL PRINCIPLES

25.1. Members should acknowledge the special diffclfies experienced by developing and pariculaly least developed
‘country Members in implementing fhe provisions of this Agreement.

252. and support for capacity bulding™ should be provided to help nd least developed counry
e provision of tis A i it their nature and scape
253, Toecxotnd e Ging o ol e i of b Agement il et
‘nd least developed couniry Where & Jeast developed country Member
e 0k e ety ey ilemisaion of b, povons et wih o e g )
etz capacy o s gl
25.4. Least developed couniry el anly be requied to o theextent it their
. needs orther .

25.5. These General Principles shall be applied through the provisions set out inthi Section.
26 CATEGORIES OF PROVISIONS, NOTIFICATION AND

IMPLEMENTATION

Categories of Provisions

26.1 There are three categories of provisions:

a) Category A contains provisions that a developing counry Member ar a least developed country Member
for implementation upon enty o force of this framework, orin the case of  east.developed country
‘Member it ane year afiereiry into force] ™ it 18 mooths and two years respectively, fllowing ey
into force of the Agreement ] PMA GE2

) Cregory B ot provisons . develin couny Menibe o st devlped comiy Member
ona date afera period of time the entry into force of this
==
©) Cutegmy C connizsprvisns it  devlping county Member or 1 Just-deelopd iy Mo
o e aer period of time e iy o e f s
he through the provision of
e g
26.2 Fach

developing comtry and an individual basis
vion i e s Gy Cogy B o oy C [Tt st dgtir o ey o s
‘assessment of compliance levels and implementation needs of developing; and least developed couniry Members ] A X

[26.3 Memmbers shall provide developing and least country. with support to condict self; of
fheir compliance levels and implementation needs ] PMA X0
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9 PUBLICATION IN ADVANCE AND OPPORTUNITY TO

COMMENT ON PROPOSED MEASURES

9.1, To the extent practicable and in 1 manner consistent wih s legal system for adopting measures, each Member" shall
prblish in advance:
. ifslaws andl regltions of generalapplication, or changes theret, it proposes to adopt in relation to matters illng
‘within the scope of this Agreement; or

. doumet ot e sl dels o ksl el o i o vt e
persons and other Members o asess- affected.

9.2. To the extent practcable and in 2 manner consisten with fs legl system for adopting measures each Member is

1o apply 9.1 to procedures amd rulings of general it proposes fo adopt in
reltion fo matters faling within the scope of this Agreement.

9:3. Tote cxtnt practcable a3 mamne consifent it el syste o doping meses,cach Member il
provide persons and ofher Members a oppartunity fo ‘such proposed
or, under, 9.1 0r 9.2 and hall the. o

10 NOTIFICATION TO THE WTO

10.1. Esch) shall promply notiy the C on] F mder, 210t
a the any new, or any © Iaws or regulations of general application
e g o

b, the officia place(s) where the measures i paragraphs 5.1 and 6.1 have been published;
.. the websit(s) rfered o in paragraphs 5.4, 6.1 md 7.1,

d. of the 540 md 6.16), amd of
&ﬁn\wﬂmwmmhmm!ll

11 DISCLOSURE OF CONFIDENTIAL INFORMATION

[Dota: The spacifc placement of his provision TBD]

11.1. Nothing in this Agreement shall require any. to provide of which
would impede law enforcement, umhmmmmm“fmmmml@m
‘commercial inferests of particular enterprises, public or private.

*Baragraphs .1 109.3 rcognize st Members havedilfren sysems o consalt nerested persons sud o Members o cerai
‘messres before the adogtio, nd hat the shematives s out i paagsaph .1 reflect diffrent egal systems.
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A.1 Investment Facilitation Negotiation Text

RESTRICTED
=

/

\.// WORLD TRADE INFIEDIRDT4Rex.S
ORGANIZATION

9 Febmary 2072
@ Fage- 137
Origial: Englich

‘WTO STRUCTURED DISCUSSIONS ON INVESTMENT

FACILITATION FOR DEVELOPMEN

CONSOLIDATED DOCUMENT BY THE COORDINATOR

"EASTER TEXT"
Revision®
L o T s et it e it cgitions g = A -
Faciltation for De updates made to the Ce (Easter Text) since:
mmmmmﬂmmuwml mMM-ﬂmmmmnmdqhmmhn
been, ty of the C and are based on the text
ki by small Eroups, and 'ext by that have:

2. This document has been prepared on a without prejudice basis and does not change the siructre, nor nature of the
‘EatrTet, whic it fclisl pegolations o e b of an ‘inge e, allowing particpns o e vivale o

of the futre A Ttis hat sperific provisions may need fo be in light of the negofations
on ofher sections or provisions of the fifure Agrcement. The ‘plain text that is not in sqare brackets does nof indicate
1o, or of, e text and only areas of ground mong with the

am offclatin frther converpence amon them Tnsead, the Yextbones nchuding the poposals by Members, which are
contined n the Ammex o tisdorument ighlight tos issues tiat reire e ok o dscusion. Those proviios o
Secions tht ppearn text boxes i the Ammex have boen eplaced, n the comesponin provisions or secions of e ext, by
ploebolders n figh bue color.

* Following the negtiting mesting beld an 26-27 Jauary 202, thisssth revision concerns the ncusion of rovisions 26 1nd 27

n Sectin ¥ (Specia ad Differenil 5o and Lesst Comry ), md e inthe Ammex

(onderOther Definitons) of s ext cotribution on th definitions of ivetor ofsother Member end ordicalpesa’,which s sbanted

by the St of the Di Gronp an Scope based on te. held by e Geonp. o o0 18 Jary

2022, Lasy, s cevision s inclades  revised tes proposal by Chins, wich s continedinthe Asnex (sb-pacegraph 22(c)ofthe Yt

b wnder Ot possibe exclusions'in Section L Scope and General rinciples).
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2 SCOPE

[OTHER POSSIBLE EXCLUSIONS]

[2.2 This framework shall not apply to:
‘govemment procurement;

public concessions and the conditions thereby established, provided that the
framework_applies to investment made as a result of concessions. In case of
inconsistencies between this framework and the terms of the concession, the latter shall
prevail; and

subsidies or grants provided by a Member, indluding government-supported
loans, guarantees, and insurances, other than public incentives(™™®) provided to
investors of another Member.3®

Footaoe: For gestrcetiny, thescape of centivesshall b deernined sccording o Members o gl system s prctice.

[3.3. This framework shall also not apply to:

government procurement;

Member's subsidies (grants, loans, insurance and guarantees) granted
exdlusively by that Member to its own investors in national development activities and

2 BIS

DEFINITIONS
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GATS for investment actvities in services sectors and the List of Reservations of each Member
specified in Annex XX of this Framework for investment activities in non-services sectors.] ™
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TEMPORARY STAY OF BUSINESS PERSONS FOR

INVESTMENT PURPOSES]

TRANSPARENCY PROVISION TO FACILITATE THE ENTRY AND TEMPORARY STAY OF
'BUSINESS PERSONS FOR INVESTMENT PURPOSES.

Informafion to be made publicly available

Each Member shall promptly publish or otherwise make publicly available, to the extent
practicable via electronic means, information on the entry and temporary stay of business persons
for investment purposes. Such information shall include, where applicable:

conditions to be met and documentation required;
categories of visas, permits or any similar type of authorization;
relevant forms;

explanatory material on requirements and procedures regarding the entry and
temporary stay of business persons for investment purposes;

method of flling an application, and options on where to file, such as consular offices
or online;

indicative timeframes for processing of an application;

- .3 i based om by the i Gronp on Scope — firewall, e
‘meeting kel on 22 March 2021
“ Decision o Differetalsnd Mre Reciprociy nd Faler ore c

‘Decison of 28 November 1979 (L4S03),

© Following e mectng held an 16-17 November 2021, Nigera has been added 5 co propenent o he proposl submieed by Chile

- i o of Secion L on"Scope and Genera Princpls'
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 Wsivers applcabl o the GATT 1994 o any pat thersof,graatedacconding o Aricle IC3 and Aricle ICA of fe Marrakesh

the Word Trade O i ey ereto s of the date of ety o force o s Agreement,

shal appy o e provisionsof his Agreement.
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SECTION I: SCOPE AND

GENERAL PRINCIPLES

1 OBJECTIVES

1.1, The; of this A it inproste ey o

adopt ofher s of g
iow ol ] e e omes aolaty Ao o B Aelpedcomty Mmoo
e aim of fostering sustainble development.

2 SCOPE

2.1. With fhe aim of this Ag applis to o bya
[sfcting/elating o] investment activifies from investors of another Member.

2.2, Nothing in this Agreement shall be construed t create new or mexify existing commitments elaing to market access.
‘or o create new or modify existng rules on he protection of investments of investor-site dispute seflement.

2.3. AMembers o under this Ay shall spply o adopted or by
.. its central, regional or local govemments and authoriies; and

b, non.governmental bodies i the exercise of powers delegated by centa, regional o local govemments o
authorite.
2.4. I i . mder this A each Member shal take such:

25 may be available ot to ensure heir observance by and local governments and authoriies and non-
‘odies within fsteritory.

[OTHER
POSSIBLE
EXCLUSIONS] 2 BIS
DEFINITIONS

For purposes of this Agreement:

. “measure” mems any messure by a Member, whetber n the form of 2 w, regalaion, rle, pocedure, decsion,
administatve action, o any ofher form.

b. Cinvesment activies” means the
and sale o other of i
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SECTION IV: FOCAL POINTS, DOMESTIC
REGULATORY COHERENCE AND
CROSS-BORDER COOPERATION

21 FOCALPOINTS

21.1. Bach Member hal estabih or it ane o more focal poiats o sppropriate mechamnisms t:
3. respond to enuiie from investors or persons secking to vest® repading the messres covered by tis

Agreement and,
b, aseist investors o persons seekin toinvet in biaining reevant information fon matters fllng within the scope
ofthis A covered by tis Agreement]from.

212, Menbert st encoungd o 0 eqie the peyment of 8 o for navering eniies o s investors i
‘obtaning relevant

21.3. Memmbers may assign addifionl fnctions o the focal poins or appropriate mechanisms established under paragraph

21.1 such s 0 sek f esolve problenms of ivestors or persons sekin to vt tiat may arise regarding measures covered
by this Ag or o mprove the 1

[BUSINESS OBSTACLE ALERT MECHANISM]

[Dota: This element (included in a text proposal by a. v) may ba included in a Future Work Programma’fo be
decided ]

22 DOMESTIC REGULATORY COHERENCE

22.1. When, major y within the sope of this Ay each) i tocany

ot n accordance with s respeciverules and procedures, an impact assessment™ of such measures.

22.2. When conducting such impact e of e shod offer

oppo forany persn, on 4 - ey bsi, o provid. and tke into the
impact of the o micro, small nd. MSMEs).

22.3. Fach Member should ensure that, in i s el tem, i autharites for
relted to with one anotber and coa in order o

23 DOMESTIC SUPPLIER DATABASES

23.1. Each i, o] the. of one, or more, (8" with the
sm of making avabie to investos and persos skin 0 invest nfomation o possbe elevant domestic upplier,
including MSMEs ™

Tho Member sall endesvons t respond toenguies ihina essonabe time-perod st by each Mermber, which may vry

depending on the e o complxicy of e equest.
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EXPERT GROUP TO SUPPORT IMPLEMENTATION OF

CATEGORY B AND CATEGORY C

27:5 It delopin comtty Menber ot 3 et deloed oty Menber, b il the proostes o frth i
mmnumammmmzucﬁwwmuxxmmm

inCe and C), and where an. e ot o s v e vl ooy
‘Member orleast-  counry Member experiences: that prevent an being
granted mder 2711074, self: that it capacity to a provision under Category C continues to
e lacking, tht shall notify the C ofits o the relevant provision.

27.6 Tos ot ll ol Bt G medtely, i sy oot tan 60 dys o the Coit
Srom the

comiry! or leastdeveloped country Member. The Expert Group
will the issue and make a o he C within 120 days of fs

27.7 Bspart Gromp sl b composd of v ndepenient persons it s gy qualiied i o fls of vestment
and support fo capacity ofthe Expert Group shall ensure balance befween

™ DiectorGenera, i

the Commiice, sall deexmie the composition, of he Expert Group inaccordance withfh texusoftis paragraph.

278 The Exper o sl osider e Membe's el asesten fack of capcty nd sl ke 4 eommendaion
the Expert Groups Teast developed. e

oo . gt e e ot e e of el S oty

27.9 The! shallnot be subject to under the Dispute U o this issue from thetime
the developing country ‘nofifies the Ce of its mability to the relevant provision until the first
of the Cor afterit the. of the Expert Group. At that mesting, the Commitiee shall
‘consider the recommendation o the Expert Group. For a least developed proceedings under the Dispute
‘Understanding shall not apply to the Provision from the date of noffication to the Committee of its

inability o the provision unt the Ce makes a on the iseue, or within 24 months after the date of
the first Committee meefing set out above, whichever is earler

27.10 Where a leastdeveloped country! losesis ability o’ a Category C. it may inform the
‘Cormmittee and follow the procedures sef out in sub-paragraphs 27.5 10 27.10.

SHIFTING BETWEEN CATEGORIES B AND C

27:11 Do oty b st devopel coty Moo ik el s
B ad C, may st o the Conmitee Where
ummnm.mmmwnn&mqmmmmmmmum
and support reqied o b capacity.

27.12 In the event that additional fime i requird to fmplement a provision skifed from Categary B to Category C, e
Member

‘may:
(@) wethep of subp 271 10274 (Eadly Waring of
Dates for in Categories B and C) the opportunity for an o
(b)  requestan, by the C of the Mermber's request for exra time to the provision
and, if necessary, for and support for the of a review and

‘recommendation by the Expert Group
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SECTION III: STREAMLINING AND SPEEDING UP

ADMINISTRATIVE PROCEDURES

12 REASONABLE, ORJECTIVE AND IMPARTIAL ADMINISTRATION OF MEASURES

12.1. Each Member shall ensure hat all measures of general application within the scope of this Agreement are
‘administered in a reasonable, objective and impartial mamer.

13 GENERAL  PRINCIPLES FOR  AUTHORIZATION

PROCEDURES
13.1. Each Member shall ensure tha it adopts o do not undsly or delay
imvestment actvities.
13.2. ¥a adopts or relating to the foran; the. shall ensure:
at

. such measures ae based on objective and trnsparent criteria S

b, the procedures areimpartil, and thatthe procedures are adequate for plicans to demonstate whetherthey meet
thereqirements, where such requirements exist nd

. the procedures do not i themselves unjustifisbly prevent the flfiment of requirements.

13.3. The bya of an application for shall be made on.
fhe basis of criteia set out in 3 measaure n accordance with ifsJegal system”

14 AUTHORIZATION PROCEDURES

14.1. ¥a! auhorizaton for an it shall ensure that it

APPLICATION PERIODS

a. tothe extent ofm; atany time the year " If 2 specific fime

ACCEPTANCE OF AUTHENTICATED COPIES*

b, acceptcopies of thatare withthe s ands inplace
of onginal ness the require oriinal doctments o profect the integrty of the
‘sutborization process; md

c. wherea. ty of and holds original any ofher y
of that Member skall accept an authenticated copy fom the applicant or, where applicable, a copy from the
‘authority holding the original
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PURPOSES / FACILITATION OF THE ENTRY AND

TEMPORARY STAY OF BUSINESS PERSONS

FOR INVESTMENT PURPOSES]
[SECTION III TER: TRANSFERS AND PAYMENTS]

[SECTION v BIS: SUPPLIER-DEVELOPMENT

PROGRAMMES]
[SECTION IV TER: HOME STATE OBLIGATIONS]

SECTION VII: INSTITUTIONAL ARRANGEMENTS AND

FINAL PROVISIONS
3a FINANCIAL EXCEPTIONS
[POSSIBLE ANTI-CIRCUMVENTION CLAUSE]
35 DISPUTE SETTLEMENT
[NON-VIOLATION COMPLAINTS]

[36 FINAL PROVISIONS]
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‘under sub-paragraphs 27.5 o 27.10 (Expert Group to Support Inplementaion of Category B and Category
Cyor

(€) e cas f s et ol oty Meber any e mplemetationdte of et fo yeas e
e gl dte ntiied ubder Caegay B hail o sppeovl by the. Connmit. I addion a kst
coutry shall 1o brve recouse oo 21112 214 CEay Weming

inC: BandC) Ttis
e e ot oty B e ot et v oy Mo St

GRACE PERIOD FOR THE APPLICATION OF THE
UNDERSTANDING ON RULES AND PROCEDURES
GOVERNING THE SETTLEMENT OF DISPUTES

27.13 For a period of [two] ™ [five] ™ % years afir entry into force of fhis Agreement, the provisions of [Articles
XX and XXIII of GATT 1994 25 and applied by] ™ the U on Rales Governing the

27,14 Foapeidof iy eyt fce of i At e provinsof Aricls XL XX of GATT

199428 i iy e the Settlement of Disputes shall
‘Dot apply o the againsta least. ,.,.mmy any provision that he-
e et gy .

27.15 For a period of eight years after implementation of  provision mnder Category B or C by a least developed comntry
‘Member,the provisions of [Asticles XXII and XXII of GATT 1994 as elaborated and applied by] ™* the Understanding on

Rules and Poceduwes Govemin the Setemen of Disputs sall o aply o the setement of disputes agains ha leas-
developed contey Mermber conceing hat provision

2716 % the grce peiod for the ofthe U on Rules nd Goveming the

of Dispte, before making a eques for consalations pursuant o the Undersanding on Rules and Procedres

mmmﬁmﬂnmma{mmmmmmxmﬂ-u

country ekl e e country

n this egard, all g st Gkt o s

mmmmnmmu devlopedcomtny Member.

27.17 Fach Member shall, upon reques, during the grace period allowed under this Artcle, provide adequate opportumiy fo
ofher Members for discussion with respect t any issue elafng to the implementation of this Agreement.

28 PROVISION OF ASSI

'ANCE AND SUPPORT FOR

CAPACITY BUILDING

28.1. Donor] agree to faclitate the provision oft and supportfor Members lysgreed
terms, cither| or through the 32 The objective s o assist
‘and last-developed country Members to mplement the provisions of Sections 1T through IV and VI of this Agreement.

28.2. Given the special needs of east developed country hryndmmdtmlﬂhﬂ][xhnﬂ]b:][m
o be] provided to the least-developed comiry 0 2t el e brld.
‘Through the mﬂaﬂnpmpluuf
and support for capacity as oin; e i o
 Danar inchue conmmry et coury 2.0 position o provide

asistnce and suppor o capacity aldig.

Soch shall sk 0 i il on exisng ar between the
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Tights conferred pursuant to laws and regulations or Contracts such as
concessions, licenses, authorizations, and permits, including those for the exploration
and exploitation of natural resources; and

any other tangible and intangible, movable and immovable property, and
any related property rights, such as leases, mortgages, liens and pledges;

An investment includes the amounts yielded by investments, in particular, profit, interest, capital
gains, dividends, roalties and fees. A change in the form in which assets are invested does not
affect their character as investment.”] ¥

[e. _investment" means an enterprise, a branch of an enterprise or a representative office;] ™

[4 MOST-FAVOURED NATION TREATMENT [NON-

DISCRIMINATION]]

2.1 Each Member] Party] bl sccond ly to of amother [Meniber] [Paty] and
o s et o o St s, o s, e S o

toeir with respect tothe of rovisious set out inthis it temitory 1™

[4.1 Each [Member] [Party] shal accord .. 1 o investor of another [Member] [Party] and

toei imvestments treatment o les favourbe fhan that it accords, in ke [situations] [circumstaneces], to nvestors of any

other country andtheir with respecttothe of provisions set out i this Ay ™

p2 2.1 shall notbe 25 bliging a [Member] [Party] to extend o of anotber [Member [Party]

o ther imvestuments the beneft of any treatmen resufin from:

(@ providing for of the or citeria for the
auth or ns...m,.mm to camry out an activity,
or he recogition of toin 3 of the GATS Amnex on!
Services.

() any o which toabolish lyall
barriers to among the parties or the of of the partis inone
o more economic sectors 1%

23 41 shall notbe as: 2 [Memmber] [Party] to extend o of mother [Member][Party]
o the ivestments fhe advantage of any ireatment esuling from:
[or P! whether it is 2

o o e e ot o S AL N ot AT 958 o st
e oo o syt Pt o AaileV f GATS |
1 measres providing o e optiono e s r s o et
a atural person activity, o the of
et st s et a3 of b GATS Aaes o Foane Sennec
23 For grestr certainty, pro i other by a Member do ot in
themselves constite "reatment” 25 refered fo in paragraph 1 and ths cammot be taken info sccomt when asessing 3
breach of this Agreement 10

e in black et o Drat Texr by e hich weas 021 ™
11 Fane 2001 ama athe plenary el o 15-16 e 22023 2021
4 Decision o D d Mre s Reciprocity and Fuler of Counies,

Decison of 28 November 1979 (LA9G3,
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GENERAL AND SECURITY EXCEPTIONS
FINANCIAL EXCEPTIONS
[POSSIBLE ANTL-CIRCUMVENTION CLAUSE]

DISPUTE SETTLEMENT
[NON-VIOLATION COMPLAINTS]

[36 FINAL PROVISIONS]

ANNEX
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PROCESSING OF APPLICATIONS

d. tothe extent provide n indicaive for rocessing of an

.. atthe request of the applicant, provide without undne delay information concerning the tafus of the application;

f. tothe extent e delay the ofam for mder
the Memmber's laws and regultions;

9. ifthey under the s laws and . within a
et ool e e e ot o e aenn, et
. the processing ofthe applicaton s completed; and
. the i informed of the the  tothe extent in wriing. "

TREATMENT OF INCOMPLETE APPLICATIONS

h. if ey Iaws and within 2
Tt oot ot s e b o s 1o e i

. form the pplicant tha the application i incomplete;

. [ether upon heir own; or] upon requestofthe: y the
o the or, provide onwhy the is
ad
. providethe. with the. 1y to provide the that isrequired fo
the application;
i none of the above s and e s rejected due to ensure that
they so nform the withina period of time after the ad
REJECTION OF APPLICATIONS
iifam, is o the extent citherupon their own o upon request of the
o e i vritin of th reasons for and, if the for
shouid no be prevented from: anciber “solely on the basis of

.pmny.gmmm

14.2. The compeentmuboritie of s Member shall nsrefhat muhorizaio, once grnted,etes o ffec without e
delay, subject to applicable terms and conditions ™

9 Conmpetent e ey v hat l inforzuti s submited i 8 spcified format 0 consider it "completefo processing”.

nee may moet s oy sdvance i witin,

mesare hatlck of esponse after  specified perod o fme romthe dae of sbaasson o he applicaion fnicaeseifher acceptance ar
rejecion of e appicaion.
T wridng” may ioclade n lecronic form.

B Sun o not require s 5 o provide. of deadlines.

M Competentantaries may reque hat he content of such a sppication has een revised.
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) Within 18 months from the date of the provision of the information stpulted in subparagraph (@), donor
Members and respective developing country Members shall inform the Commitie of the progres in the
provision of: 2nd support or capacity Each developing couniry Stall atthe same
e, notifyis st of defiiive datesfor mplementation.

26.8 With respect t those provisions tha a least-developed county under Categony A, least

e oo s oy et ey e e et e s s o

LEAST-DEVELOPED COUNTRY MEMBER CATEGORY B

a) Nnhmm[nfn‘[m]mmyunﬁﬂmgmymhmnfmmﬂ_&vdqd
comtry shall notiy the may noify their

b) Mo latr than two years afer the motifcation date stipulated under subparagraph (a) above, cach least-
oty the C confim molify

LEAST-DEVELOPED COUNTRY MEMBER CATEGORY C

©  For trnsparency puposes mmmwmmm]mmu]mm,m
following entry into forceofthis A each least. shall oty the C
oftheprovisionsit has inCategory C, taking nto: forleast developed
coutry Members.

d)  One year afterthe dae in (9 above, least- comtry shall notfy

on: and suppart for capacty bulding thatthe incrder o

€ Noterthantwoyes st the oifation dr bpurgaph 8 sbovs, et deeoped oty Vet
‘and relevant donr {aking ino account @ above,
Shall povide o the C ot o e i Bt iy

o provide assistance and support for capacity building to enable implementafion of Category C. The
cotry such arangements.

Sl e o e domos o rovide n oo on xS e comhaed amAngEtS

(0 Nolar a8 ot fom e datof e rovision ofhe formaionatpulited b ¢ et

e e sl ko the i
in'the provison of ‘nd suppont for capacity Each least 3 et v vy
tthe ame e, notifythe Conmitee of it st ofdeiniiv dats for implementation.

26.9 Dereloping ooty Mebers and s developed oty Members cpeincin dfficulies i suritin defne
within the deadlines et out in paragraphs 26.7 and
mmn{hkxdhnwmh&n{wmhmmn{mnﬂwﬁxmmg
‘Should notify the Committee 2 early as poscible prior o the expiration

 [embers may sl clode informsion on aatona ¥ads faciiation implementaion plansor roject,the demestc agency o

ety esponsiblefo mplementtion, s the donors it whick the Member sy e sn irsagement n place o provide sasstance’] ™A
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o the porposes ofthis Agreement, “ssistance s suppart fo cxpaciy buding” may tke the fam of techaical, Sosacial, o

sy othr moraaly agreed o of asisnce provided.

a ol ha st e o tose i o e

f provisions fo implementaon of s Agreement]
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[OTHER

DEFINITIONS]

T'Trvestor of another Member” means:

a natural person having the nationality of that Member in accordance with its laws and
regulations;

a natural person who has the right of permanent residence in that Member [, where
such Member does not have nationals or has made a notification pursuant to Article
XXVILI(k)(ii) of the GATS,]; or

a juridical person [with substantive business operations in the territory] of that

Member; that is engaging in investment activities in the territory of another Member.

Sl paragraph 2.2(c) om e exclusion om subsidis or grants provided by a Member contias a evied proposal by China

(INF/IFTVRD/D1), which eplces the previos proposal b Chin ontis mate coateined in doctmens INFIFIVRDAS).
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29.4. Members may provide the information referred toin paragraphs 29.2 and 29 3 tirough inernet references and shall
‘update the publicly

a5 necessary. The shall make all such
20.5. TheC shal ivite: and (such asthe United Nations Conference
‘on Trade and Development (UNCTAD), the Worid Bank, fhe Organisaion for Economic Co-operation and Development
(OECD), the Intemational Trade Centre (ITC),the United Nations Regional Commissions and regional developrment banks)
‘and oher agencies of cooperation fo provide nfomation eferred to in paragraphs 29.1, 29 2, and 9.4

29.6. The WTO may it ofher such as those toin 2510
ly stody and the needs for of ly fhe lexst

developed couniry Members, and at the request of these provide i saport o capecty
toat are with thir evels and ob should aim to
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[RISK MANAGEMENT TECHNIQUES AND 'SILENCE IS

CONSENT' PRINCIPLE]

Mote: Thes two. (nchded in et proposals by a may be ina Fture Work Programme' to
be decided]

15 MULTIPLE APPLICATIONS

15.1. Each sl fo the exent avoid than ane competent

ty for each. for T e o Sl copoon e
‘lfiple applicaions for authrizaton may be requirel. I such cases, o the extent practicable and in sccordance wih s
legal system, each Member i encouraged to utlize  single-eniy point for the applicafions. Members may use the single
nformation portal refered t i paragraph 7.1 mder Section I for that purpose.

16 AUTHORIZATION FEES

6.1, Fach Member sl e th e oo s carged by s compeetsubories, wer they e, we
based on auhority se out i activites of
vestors of another Member]

16.2. Esch) shall accord . fime period. of new or
iy v, R S S s St b s o e e b
prblished.

16 BIS AUTHORIZATION FEES - FINANCIAL SERVICES

16.3. Bach Menber il oo it s compotent ot it respetto tfvztion (s hey carge epring
with a schedule of fes o
mm_mhu.mummmmummmw

17 USE OF ICT/E-GOVERNMEN

ion of applications online, wse of ic forms, and copies

17.1. ¥a! foran; its competent taking into account their
md. accept of;

format %

ONLINE PAYMENT OF AUTHORIZATION FEES

17.2. EachMember shall,to e xtent pracicabe, llow theelctonic paymmentofafhorization ees colleted by relevant
competent authoriies.
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[SECTION IV BIS: S[WPL[ER—DEVHidedENT PROGRAMMES]

[SECTION IV TER: HOME STATE OBLIGATIONS]

SECTION V: SPECIAL AND DIFFERENTIAL TREATMENT FOR DEVELOPING
LEAST-DEVELOPED COUNTRY MEMBERS

25 GENERAL PRINCIPLES
26 CATEGORIES OF PROVISIONS, NOTIFICATION AND IMPLEMENTATION
CCATEGORIES OF PROVISIONS

'NOTIFICATION AND IMPLEMENTATION OF CATEGORY A
'NOTIFICATION OF DATES FOR IMPLEMENTATION OF CATEGORIES B AND C

27 OTHER SPECIAL AND DIFFERENTIAL TREAMENT PROVISIONS
EARLY WARNING MECHANISM: EXTENSION OF IMPLEMENTATION DATES

FOR PROVISIONS IN CATEGORIES B AND C

EXPERT GROUP TO SUPPORT IMPLEMENTATION OF CATEGORY B AND
CATEGORY C

SHIFTING BETWEEN CATEGORIES B AND C

GRACE PERIOD FOR THE APPLICATION OF THE UNDERSTANDING ON RULES
AND PROCEDURES GOVERNING THE SETTLEMENT OF DISPUTES

PROVISION OF ASSISTANCE AND SUPPORT FOR CAPACITY BUILDING

INFORMATION ON ASSISTANCE AND SUPPORT FOR CAPACITY BUILDING
TO BE SUBMITTED TO THE COMMITTEE

-]

SECTION VI: SUSTAINABLE INVESTMENT

30 RESPONSIBLE BUSINESS CONDUCT
31 MEASURES AGAINST CORRUPTION
SECTION VII: INSTITUTIONAL ARRANGEMENTS AND FINAL PROVISIONS

32 WTO COMMITTEE ON INVESTMENT FACILITATION
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This Section shall not apply to measures affecting business persons seeking access fo the
‘employment market of a Member, nor shall it apply to measures regarding citizenship, residence
or employment on a permanent or temporary basis.

Nothing in this Section shall prevent a Member from applying measures to regulate the entry
of business persons into, or their temporary stay in, its teritory, including those measures
necessary to protect the integrity of, and to ensure the orderly movement of business persons.
across its borders, provided that such measures are in the public interest and non
discriminatory.

Each Member shall provide the necessary facilities and permissions for entry, exit, stay and
work of natural persons of another Member who have a permanent or temporary relationship
with the investment, such as administrators, experts and technicians, in accordance with the
legislation in force in the Member country.

Members shall make available to business persons online information on the requirements and
procedures for entry and temporary stay, including relevant forms and documents, and
explanatory materials that will enable them to become acquainted with applicable requirements.
and procedures.

In case of an incomplete application, the Member shall inform the applicant without undue
delay of the information required to complete the application.

Each Member shall process within a reasonable period of time complete applications for the.
grant of entry and temporary stay submitted by business persons of other Members covered by
this Section and shall notify the applicant of the outcome of their applications, including the
neriod of stay and any other terms and conditions, 1 MARS0

[SECTION III TER:

TRANSFERS AND PAYMENTS]»

[Each Member shall ensure that the measures relating to capital transfer and payment [,
including when such a capital transfer and payment is made by a Member or its designated agency
under an indemnity, guarantee or insurance contract pertaining to an investment,] are based on
‘objective and transparent criteria. [GATS Article XII shall apply, mutatis mutandis, to this Article.]

[SECTION 1V BIS: SUPPLIER-DEVELOPMENT

PROGRAMMES]

[1. Each Member is encouraged to implement supplier-development programmes with the aim
to strengthen the capabilities and competitiveness of local companies in light of FDI local sourcing
demands and standards.

Such programmes should, inter alia, exhibit the following aspects:
be designed in close cooperation with domestic and foreign investors;

identify and select companies with potential to be long-term suppliers;
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SECTION VII: INSTITUTIONAL ARRANGEMEN'

AND FINAL PROVISIONS

32 WIO COMMITTEE ONINVESTMENT FACILITATION

32.1. A Committee on Envestment Facilitation is hereby established.

32.2. The C shall be open for all Members and shall elct is own Ch

this Agreement or by the Members. The Committee shall establsh s own rules of procedure.

32.3. The Commitiee may such ry bodies s may be A such bodies shal report to the

Committe.

32.0. T Commite sl dvelep procedures e e saing by e offomation 1 crpeices o nvestment
s the: of best pracice, 5.

32:5. The Commite [l ity pare £n sl ot vt Gl measres ndetaken o mplement

he Agreement eased on motiied by authorized by them].

32.6. Thee shal closecontact wih ofher inthe ied

{sch ¢ UNCTAD, UNIDO, W B the OECD o TTC,”withthe hetvs ofsecring e et bl i fx

b, discuss specific matters relted o the implementaion ofthis Agreerment [; and

. propose cooperation and facilation agendas].
32.7. The Ce shall review the and of this A o] [fivel years from s ety
prescated to the General Council |

into force, and periodically thereafter. [Recommendations aising from the review shall be;
[The Committee shall eport tothe General Council periodically-]

32.8. Members are encouraged to raise before the C relating to issues on the i
ofthis Agreement.

29, TG shall md ad hoc. among on specific issues under his
with 2 view to a; y .

32.10. he Commitee all cxlore o discus e prsllty of sablsing an ovestmentFaclinion Facily ty
‘manage the contributions that Members may volmiarly provideto the WTO, [sith he sm of asising] [in frtherance of
‘supplementary ssisance o] developing Mermbers, nd especialy he Jest developed country Mermbers, to implement the
Provisionsof tis Agreement ]

s ncudes close contace wih relevane nthe fld o bsiness
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7

SECTION II: TRANSPARENCY OF INVESTMEN

MEASURES

S PUBLICATION AND AVAILABILITY OF MEASURES AND INFORMATION

5.1 Bach Menber tall rommplypuis o othervise ke piblicly avltle nd, cacpt i cmrgency sttions.
e et by e fme ot ey o fotce, al rlevan messts of geaeal pplction wih espe (o s llig
‘within the scope of this Agreement n such a mamner 13 to enable investors, oher inerested persons and ofher Members to
‘become acqainted with them. Each Member shall publish, a the laest by the time of their entry ito force, intemmational
‘agreements affecting investment o which it i a signatory paty.

5.2, Each Membershll, o the extent pacticable,endeavou o allow reasonble fime befweeen publictionof e et of a
Inwor foin,

51 amdlthe date on which st comply wih the law or egulation.
53. Iny anewtayc toin) thereto,orin: of such)
o the extent andin mmhg.lmﬁx 2 shall

o cxpain (o ppose ad ratondl of o o ot reglation.

54. Each via electronic meams of importance to investors, md keep the
o s 1 o o o

2. laws and repultions specificlly addressin foreg dirctinvestment, where they exist
b, information on which secorsare pen, resricted or probibited t foreign iret nvestment;

c  wher to imvest in s . This: should.
cover, mmmw.ﬂmmmmmm

i company establishment and business egisration;

i, comnecting to essential infrastructure;

acquisiion and registring o property;
V.. construction permit;

V.. capital transfrs and payments;

i. the payment oftaes;

Vil pulblic incentves avalbe o ivestor; md

Vil resolving insolvency;
. contact information of elevant competent authorities.

*Box uuposes afthese discipline, "publich” mesas o inclade i ofcalpoblicaion, such 5 ofcal joursal, o o 32

offcial websie.





OEBPS/image/Appendix52.png
INF/IFD/RD/74/Rev.6

[36 FINAL PROVISIONS]

[Members shall implement this framework from the date of its entry into force. Developing
‘country Members and least-developed country Members that choose to use the provisions of
‘Section [V] shall implement this framework in accordance with that Section.]

[Nothing in this framework shall be construed as diminishing the rights and obligations of
Members under the Marrakesh Agreement Establishing the WTO.]

[Notwithstanding the general interpretative note to Annex 1A to the Marrakesh Agreement
Establishing the World Trade Organisation, nothing in this Agreement shall be construed as
diminishing the obligations of Members under the GATT 1994 and GATS. In addition, nothing in
this Agreement shall be construed s diminishing the rights and obligations of Members under the
Agreement on Trade-Related Investment Measures.] &/

[Nothing in this framework shall be construed as diminishing the obligations of Members under
the Marrakesh Agreement Establishing the World Trade Organization (hereinafter referred to as
the "WTO Agreement”). In addition, nothing in this framework shall be construed as diminishing
the rights and obligations of Members under the Agreement on Technical Barriers to Trade and
the Agreement on the Application of Sanitary and Phytosanitary Measures in Annex 1A to the WTO
Agreement.]

[4. This Framework is without prejudice to the terms, limitations, conditions and qualifications

# Ror greser coraaey, af genenl ke in porsuit f monetry end reated creditpaicies or e
policies do ot ioclude messares thatexpressy nalfy o smend conscualproisios tha secify e cuency of depimination o the ate

of exchange of carencies.
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23.2. This database may exhibit, nter-ali, the following featres, where possible

a. be. by sectoror indstry, . prodict o service, ceri ete
b, be available online;

. be availablein ane ofthe WO official lmguages; and

233. ersshall to ensure that domestic e keptupdated.

24 CROSS-BORDER CO-OPERATION ON INVESTMENT

FACILITATION

24.1. Onrequest,a sl to the extent respond to from other oy
covere by the Agreement. Members shall deignate an enquiry poin or use the focal poiats o appropriate meckanisms
refered toin aragraph 211

24.2. Members shal o the extent practicabl, thei especive with
Tespect o any matte falling within the sope of his Agreement. Area forcooperation may inchde:

a. of; and sharing of the of his A

b, exchange of information on dommesic nvestors; and

€. the promotion of: with a view to for

in and by micro, small and medium enterprises (MSMES).
243, ers are o inform the C on] sbout cooperation activifies
‘undertaken nder this provision.

[SECTION 1V BIS: SUPPLIER-DEVELOPMENT

PROGRAMMES]

[SECTION IV TER: HOME STATE OBLIGATIONS]
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19 APPEAL OR REVIEW

19.1. Fach Member shall o instite judical, rital o or procedures which provide, at
e st of an fced v, fr e et e of s e st sprprie s i sdmsie
o of the

mhmmmmmmmmeMmmmmhm
‘Where schpr concemed, the
e ot e o Bt e gl

19.2. The provisions of paragraph 19.1 shall not be consirued to require a Member to instfute such tribumalsor procedres
‘where this would be inconsistent with s consttufonal siructure or the nafure ofifslegal system.

19.3. Each Member shall entre thatthe parie i parageaphs 19,1 are provided with the riht to:

2. a easonabie opportumity to support o defend hei espective positions and submitll elevant information [ and

b, a decision based on the evidence and submissions of ecord o, where equired by fs aw, the record comgiled by
the administaive auhorityl.

19.4. The decision in paragraph 19.3 shal, subject to appeal or frther review as provided for in each Member's law, be.
by the suthority entrusted with

20 PERIODIC REVIEW

20.1, Each bt ecmrngd t i, s ot sppropit, 8 s of gl pication i
e of s whether any of such: should be:

o2 1 ke e Mimbers s phne wawe <l s o oy
opecives s v adiresing e specic ecds of e, sl o e cterries (MSMES)
20.2. Each & encouraged to Teviewits fees with a view to their mumber md
diversty.
0.3. are encouraged to [and make se of per
m.s] Menber s vt to ke with e G on Invesment F mder 21
in canrying out and policy. thereof

[SECTION III BIS: TRANSPARENCY PROVISION
TO FACILITATE THE ENTRY AND TEMPORARY
STAY OF BUSINESS PERSONS FOR INVESTMENT
PURPOSES / FACILITATION OF THE ENTRY AND
TEMPORARY STAY OF BUSINESS PERSONS FOR

INVESTMENT PURPOSES]
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