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Foreword

This book is a revised and updated version of a PhD thesis defended 
before the Institute of International Relations at the University of Brasilia, 
Brazil, in May 2006, under the supervision of the late Professor Antônio 
Augusto Cançado Trindade.

This publication aims to reach a broader audience on a topic of utmost 
importance to current international law, as the original was written in 
Portuguese. At the time of the PhD thesis defence, some members of 
the Board of Evaluation suggested the publication. However, due to 
several academic and professional commitments throughout the years, 
I postponed it.

Although this book is an intellectual history of an international legal 
notion, it is the proper moment to review its past for several reasons.  
I want to refer to three of them.

The first is related to the most significant treaty concluded on ocean 
affairs in recent years. The Agreement on Marine Biological Diversity of 
Areas beyond National Jurisdiction (BBNJ Agreement), concluded in 
2023, has reached the necessary number of ratifications, acceptances or 
accessions, and entered into force on 17 January 2026. It contains an 
explicit reference, in its Article 7, to “the principle of the common heritage 
of humankind which is set out in the Convention.”1

Due to the entry into force of the BBNJ Agreement, several issues 
are unclear or deserve reinforced attention concerning the relationship 
of that treaty with the United Nations Convention on the Law of the Sea 
(UNCLOS), especially its Part XI, which deals with the deep seabed, the 
so-called Area (e.g. Tladi 2015, 113–132; Taghizadeh 2025, 131–153). 
While Part XI of UNCLOS addresses only mineral resources in the Area 

1	 I had the honour to be part of the Brazilian Delegation during the last meeting of the Conference convened 
to negotiate the BBNJ Agreement in 2023. It is worth recalling that such a Delegation had a crucial role in 
keeping the reference to the common heritage of humankind in the treaty's text. See Galindo, Schmitz, 
Barenho, Sloboda, Raposo and Santos 2023, 104–111.
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subject to international regulation, the BBNJ Agreement covers marine 
biological diversity beyond national jurisdiction. As will be seen, proposals 
grounded in the idea of benefit sharing were made during the Third United 
Nations Conference on the Law of the Sea and even earlier, aiming to 
extend the common heritage of humankind to encompass both living 
and non-living resources. An intellectual history of the common heritage 
of humankind can be enlightening to envisage possible ways to integrate 
the BBNJ Agreement and UNCLOS.

The BBNJ Agreement also brought a new dimension (linguistically 
speaking) to the issue.

In a highly relevant accomplishment for gender justice, the BBNJ 
Agreement renamed the principle of common heritage of mankind, 
enshrined in UNCLOS, as common heritage of humankind. That is not 
only a matter of words. Being responsive to the needs and interests of 
all human beings, women and men, requires the use of proper words. 
Right, such a renaming does not affect the way the principle is worded 
in Portuguese (the language in which the thesis was originally written) 
or other languages. Nevertheless, such a change in English is relevant 
due to its growing use—something that is not uncontroversial—in 
international law.

Considering this normative development, the title of the book uses 
the term “humankind” instead of “mankind.” However, in the introduction 
and in the following chapters, I decided to retain the term “mankind” 
while referring to the common heritage since this is a historical narrative 
and, especially in English, international lawyers deployed such a word 
almost always, at least during the time frame of the book (1967–1994). 
Moreover, there are several direct quotations from authors in which such 
a term appears. Employing both “mankind” and “humankind” would 
certainly confuse the narrative’s understanding. Despite that, I ask the 
reader’s indulgence to read the word “mankind” always as “humankind” 
throughout the book.

The second development focuses on the diverse interests of states 
(and the positions of international lawyers) regarding the exploration 
and exploitation of mineral resources on the seabed (collectively or 
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unilaterally). It also addresses debates about the very possibility of such 
activities, including negotiations at the International Seabed Authority 
on a Mining Code. All those issues are on the table today (Kraska 2025, 
499–514; Stallard 2025; Le Monde 2025; Carvalho 2025). Nevertheless, 
they are far from being novel. An intellectual history of the notion of the 
common heritage of humankind shows that themes such as the legality of 
national legislation on seabed mining, moratorium or freezing activities 
related to seabed mineral resources, the application of the doctrine of 
persistent objector to customary international legal rules on the law of 
the sea or the creation of the so-called objective regimes are not new.

The third reason is that, although there are some historical accounts of 
the common heritage of humankind, to my knowledge, there is no specific 
intellectual history of this notion from an international legal perspective. 
In 1992, Monica Allen defended an MA thesis at the University of Rhode 
Island entitled “An Intellectual History of the Common Heritage of Mankind 
as Applied to the Oceans” (Allen 1992). That work, however, is incomplete 
despite its high quality, as it does not cover a crucial development in the 
field: the 1994 Agreement relating to the Implementation of Part XI of 
the United Nations Convention on the Law of the Sea. Moreover, it is not 
properly an international legal history, as it focuses more on the political 
aspects of the common heritage of humankind. Since I defended my PhD 
thesis in 2006, there has been a great interest in the common heritage 
of humankind, especially regarding its application to the deep seabed, as 
shown by a good bibliography produced on the subject (Egede 2014). In 
the last decade, many works on the subject were published. Such renewed 
interest is undoubtedly related to the negotiations and adoption of the 
BBNJ Agreement, the ongoing discussions at the International Seabed 
Authority on a Mining Code, and the growing interest in environmental 
issues and international benefit-sharing policies. History, however, is 
not the core of those works. Despite that, in recent years, some relevant 
historical accounts of the common heritage have appeared. Three of them 
are worth mentioning.

In a series of articles, Surahbi Ranganathan scrutinised historical 
aspects of the common heritage of humankind (Ranganathan 2016, 
693-717; Ranganathan 2019, 35–51; Ranganathan 2021, 231–245). 
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Despite some incursions on intellectual history, particularly regarding 
Arvid Pardo’s contribution to the notion, his concern is not with how the 
common heritage of humankind has developed over the years from the 
perspective of international lawyers. The course given by M. C. W. Pinto 
at the Hague Academy of International Law, “The Common Heritage of 
Mankind: Then and Now,” is an important work on the subject. Pinto had 
an active role in the negotiations during the Third United Conference 
on the Law of the Sea. The course’s focus, however, is on the normative 
development of the common heritage (Pinto 2012, 9–130). Finally, Umut 
Öszu, in his monumental international legal history of the decolonisation 
process, devoted a chapter to the common heritage of humankind as 
applied to the deep seabed. His interest lies more in the negotiation 
process of the Third United Nations Conference on the Law of the Sea, 
with the decolonisation process occurring in the background. He does 
not pay much attention to the numerous legal debates surrounding the 
notion, including after 1982 (Öszu 2024).

As more thoroughly explained in Chapter I, my focus is on international 
lawyers and their ideas about the common heritage of humankind.  
The time frame is from 1967 to 1994. Of course, in order to better depict 
the contexts, the analyses encompass some years before and after that 
period. The possible relevance of this book publication lies in this focus, 
which was already present in the original PhD thesis.

With almost twenty years of hindsight, I considerably updated the 
original thesis, taking into account some scholarship on the subject relevant 
to the history of the common heritage of humankind. I also incorporated 
some new sources that I did not have access to in 2006. Despite that,  
I am fully attached to the historiographical field I chose at that time— 
intellectual history—and the contextualist method of John Pocock.

As I explain in Chapter I, intellectual history is still an exuberant field 
of historiographical studies. It is not only because the so-called “linguistic 
turn” gave us a better perception of how ideas, if not constitutive, shape 
reality. Intellectual history has become a field of many possibilities due to 
its interdisciplinary turn. I am still committed to the statement that “[o]ne 
of the biggest challenges of international legal scholarship is to overcome 
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parochialism and establish a prolific dialogue with other disciplines, such 
as history” (Galindo 2016, 47).

In a recent book, the highly acclaimed American intellectual historian, 
Martin Jay, rightly recalled that one of the most disputed issues in 
Western thought is the relationship between “the genesis of an idea or 
value in a specific context, and its claim to validity beyond it.” The debate, 
often presented in philosophical terms as one related to immanence 
and transcendence, is of fundamental importance for social and human 
sciences. For Jay, intellectual history is a proper field to treat such an 
issue because it “often explores with special acuity the tense relationships 
between contexts of origin and putative transcendent meaning in all of 
their motley variety” (Jay 2022, 1, 12).

Approaching the common heritage of humankind through intellectual 
history offers many possibilities for understanding it. International legal 
debates on it have very often revolved around an original meaning of the 
notion, its very core, to affirm it or deny it,2 or transcended that meaning 
in different contexts informed by new ideas (or ideologies), such as the 
New International Economic Order or the free market.3 In other words, 

2	 My aim in this book is not to assess contemporary literature on the common heritage of humankind. 
However, it is worth mentioning that the emphasis on genesis is still found among present international 
lawyers devoted to the topic. This is demonstrated by the authors' efforts to identify the core principle and 
its elements, which can be depicted through normative instruments or even the case-law of international 
courts or tribunals. Such efforts are clearly related to the search for a context of the common heritage.  
On this regard, see, for example Lodge 2012, 734–736 (speaking about the common heritage as a legal 
concept that can be extracted from Part XI of UNCLOS); Tuerk 2017, 260–264 (speaking about the centrality 
of finding the elements that are essential for the implementation of the common heritage principle); 
Oral 2021, 19–25 (speaking about the existence of characteristics that define the common heritage and 
that they remained intact despite the changes made by the 1994 Implementation Agreement); Feitosa 
Ventura and Mello Filho 2022, 82–87 (speaking about elements or sub-norms essential to characterise 
the principle). Some continue to search for “a content” for the common heritage, but do not find it 
or raise many doubts in that regard. That is also an attempt to find a genesis, a proper context for the 
common heritage of humankind, which results in a negative answer. That is the case of Schackelford 
2009, 117 (speaking about an “inherent vagueness” of the common heritage, something that affects its 
application in practice); Noyes 2012, 449–456 (speaking about disagreement on the elements of the 
common heritage of humankind and the manner in which they can be formulated, despite recognising 
that UNCLOS and the 1994 Implementation Agreement reduced the indeterminacy of the principle); Fritz 
2015, 468–470 (speaking that the principle of common heritage of humankind is still undefined, being the 
1994 Implementation Agreement one element that limited the potential for collaboration that existed in 
the principle as enshrined in UNCLOS).

3	 The transcendence of contexts in contemporary literature on the common heritage of humankind may be 
found, for example, in those authors who try to grasp from the regime established in UNCLOS and in the 
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genesis and validity have frequently informed the uses of the notion 
of common heritage of humankind, and intellectual history is a proper 
historical discipline to make it evident.

Regarding Pocock’s contextualism, it has been under intense attack 
in recent years (including by “friendly fire”), as he admitted in one of his 
last published articles (Pocock 2019, 1–14). Such criticisms are due, to a 
large extent, to a misperception of the emphasis on contexts. Although  
I will not delve into this issue, it must be recalled that contexts are not 
rigid in time and are constantly being rebuilt. Referring to Jay’s distinction, 
an idea within a given context (genesis) is to be understood through its 
capacity to transcend its own meaning to the extent that the transformed 
meaning becomes the foundation of the original idea in a different form 
(validity). To give just one example, speaking about archives that supply 
contexts, Pocock stated “[t]hese contexts have been of great diversity, and 
it has been possible to construct a corresponding diversity of narratives 
of change (or the lack of it) in each of them” (Pocock 2009b, 262).

Such a narrative, centred on the change of contexts, is at the core 
of what I call the uses of the notion of common heritage of humankind.  
In different periods, the notion meant many things and, more importantly, 
implied various meanings. Through the vocabularies, for example, of 
legal bindingness, domestic and private analogy, development, freedom, 
regulation, centred economy and free market, the semantics of the 

1994 Implementation Agreement strong standards or obligations related to international environmental 
law, which are not evident from the texts or even the negotiations behind them. See, for example, Tladi 
2015, 127 (speaking about the preservation and prudential management dimension implicit in the common 
heritage); Taylor 2018, 308 (speaking that the common heritage has much in common with sustainable 
development); Mickelson 2019, 662 (speaking about an evolutionary interpretation of the common heritage 
to reach environmental and ethical concerns); Singh and Jaeckel 2024, 76 (speaking about the need to 
follow current scientific knowledge on the environmental impact of sea-bed mining despite the issue was 
not foreseen by UNCLOS negotiators). Even the International Tribunal for the Law of the Sea interpreted 
the common heritage in light of new environmental concerns in the Seabed Disputes Chamber's Advisory 
Opinion on the Responsibilities and obligations of States sponsoring persons and entities with respect to 
activities in the Area. For example, for the Chamber, “the highest standards of protection of the marine 
environment” apply to the Area for the protection of the common heritage of humankind (ITLOS 2011, 
54). In a more recent contentious case, a Special Chamber of the Tribunal used the common heritage 
principle as an argument to exercise caution in delimiting the continental shelf between Mauritius and 
the Maldives, as this could affect the extent of the Area (ITLOS 2023, 145). This is also a transcendence 
of a specific context, since Part XI of UNCLOS, and the principle of common heritage as established in it, 
does not involve boundary and territorial disputes.
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common heritage of humankind have changed. For such a reason—and 
others that will be made clear in Chapter I—I still think Pocock’s method 
is an excellent one for an intellectual history of the common heritage of 
humankind.

I am also committed to all the findings and conclusions of the 
2006 thesis. Of course, this book is a picture of a specific time. Although 
experience and expectation, to refer to Koselleck’s thinking, are cognitive 
categories that ground modern historical thinking (Koselleck 2004, 
255–276), history is not magister vitae any longer. It opens up many 
possible different futures. Time can present new paths for the common 
heritage of humankind.

It is my conviction that the common heritage of humankind is 
undoubtedly one of the most fascinating topics in international law, as it 
has the capacity to provoke varied feelings in international lawyers, such 
as hope, anger, fear, ambition, disappointment, solidarity, and, above all, 
change. But I leave it to the reader to judge what feeling they attach to 
the common heritage of humankind.

At the outset, I would like to warmly thank Otávio Trindade for 
the invaluable help in this project. I am proud to say that Otávio was my 
first post-graduate student, from whom I have learned not only about 
international law but also about loyalty and friendship.

All the mistakes are, of course, my own.

It is necessary to recall that the opinions expressed in this book do 
not necessarily represent the positions of the institutions to which I am 
affiliated.
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I ask the reader’s indulgence to start this introduction, perhaps 
strangely, with a delirium; more precisely, with a delirium described by 
a deceased author.

In one of the most memorable passages in Brazilian literature, Machado 
de Assis, in the very first pages of The Posthumous Memoirs of Brás Cubas, 
describes the delirium of Brás Cubas with unusual talent and irony. After 
taking on the form of a Chinese barber and of St Thomas Aquinas’ Summa 
Theologica, Brás Cubas, “restored to human form,” was swept away by a 
hippopotamus that took him “to the origin of the centuries.” During the 
journey, the character made a slight cogitation, but of a depth that can 
only be found among the delirious. Thus, he thought: “if we did reach the 
indicated goal, it wasn’t impossible that the centuries, annoyed at having 
their origin infringed upon, would squash me between their fingers, which 
must have been as age-old as they” (Machado de Assis 1997, 16–17).

I make Brás Cubas’ fear my own. Nevertheless, I still want to ride 
the hippopotamus!

This book arises from the author’s growing realisation that there is 
no turning back from the so-called historiographical turn in international 
law, even though it (international law) may be squashed by the centuries’ 
age-old fingers. Whilst the following lines do not endorse the thesis that the 
historiographical turn’s momentum is an evolution of international legal 
thought, they are certainly based on the idea that the historiographical turn 
can lead to the realisation that international law is essentially historical, 
opening up many different possible futures for the organisation of the 
international system (Galindo 2015, 347).

The path I found to get to the “origin of the centuries” is a modest 
one (hippopotamus coughing?), but how could it be different vis-à-vis 
something so grandiloquent?
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This book seeks to present a historical narrative of the uses made of 
the notion of the common heritage of mankind as applied to the seabed 
by international lawyers of a very precise period: those who reflected on 
the notion between 1967 and 1994.

Although the author is fully aware of the various controversies that 
have arisen around the term “narrative” in historiographical studies 
(Galindo 2005, 553–554), it is employed here in a more consensual 
sense, which seems to be shared even by those fuelling the controversies.  
As Jörn Rüsen rightly summarised: “Across the huge variety in which this 
cultural feature of time we call history has been realized, all its variations 
share a common mental practice and form: narration. By narration time 
gains sense. Narratives transform the past into history; they combine 
experience and expectation—the two main time dimensions of human 
life” (Rüsen 2005, 2).

Like any narrative, the one presented here is essentially particular, 
not only because of the approach taken to the subject, but also because 
of the selection of sources and its very scope.

As will be explained in more detail in Chapter 1, the method used in 
this book is, broadly speaking, grounded on the works of the New Zealand 
historian John Pocock. In recent years, Pocock’s methodology, as well as 
of some of their colleagues forming the so-called Cambridge School, has 
been severely attacked by highly acclaimed international legal historians 
(Orford 2021). In previous writings, I have made clear that some of those 
criticisms seem to be exaggerated (Galindo 2016, 37–56; Galindo 2022). 
Just like some international legal scholars (De la Rasilla 2021, 41–74), 
I still see value in following many of tenets of the Cambridge School, 
although with some nuances, as will be seen later on.

Pocok’s method aims to emphasise the contexts in which certain 
texts are set. A text is not the isolated product of an author, but inevitably 
reflects the common environment in which she or he was inserted. Authors 
appropriate the language of others and establish new languages, but 
they are always influenced by a particular historical period or by their 
reading of the past. It is for this reason that this book aims to offer a wide 
range of positions, taken by a wide array of international lawyers, on the 
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topic under study. Sometimes, in parts of some chapters, the reference 
to authors or positions of states in sequence can seem a little tedious. 
However, such an approach aims to emphasise that there was a common 
language among those who spoke out on the subject; even if there were 
divergent interpretations, the description of a wide range of positions 
shows that there were many elements shared by them.

It is precisely with the intention of emphasising linguistic contexts 
that the choice of sources needs to be too broad. On the one hand, it is 
necessary to present a picture of the position of various states on the 
subject; on the other, it is necessary to identify the position of various 
scholars who have written on the subject. For this reason, I resorted 
to specialised publications that transcribe states’ positions expressed 
at international meetings or in relevant domestic decisions. Likewise, 
different authors who have spoken out on the subject are also mentioned. 
On this issue, an explanation is necessary.

Scholarship and diplomatic materials about the seabed were huge, 
especially between the 1970s and 1980s. As far as scholarship is concerned, 
not only lawyers dealt with the issue, but also economists, geographers, 
geologists, oceanographers and biologists, to name but a few. Often, 
diplomatic negotiations for the creation of an international legal regime 
applied to the seabed became embroiled in technical aspects that were not 
necessarily legal, such as: the economic desirability of imposing policies 
to restrict mineral production, the economic and technical feasibility of 
prospecting for minerals at high sea depths, the need for environmental 
preservation in the area to be exploited, among others.

This book is focused on a specific aspect related to the seabed, namely 
the notion of the common heritage of mankind as applied to this area. 
Such a notion could be studied in other fields of international law. As early 
as the 1970s, the term “common heritage” was enshrined in the Moon 
Treaty and, since then, its application has been claimed, for example, on 
what regards Antarctica, the environment, human rights and genetic 
resources.4 However, I am not concerned with the use of the notion in 

4	 For a good summary of the different applications of the common heritage of mankind in various fields of 
international law, see Baslar (1998).
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different fields of international law. Although the common heritage of 
mankind is now a widespread term in international law, there is no doubt 
that it is in the law of the sea, and in relation to the seabed, that it has 
developed the most—including and especially because of the institutional 
apparatus created by the negotiators of the United Nations Convention on 
the Law of Sea (UNCLOS or 1982 Convention or Convention) (Cançado 
Trindade 2006, 370). This is so despite the changes operated on that 
institutional apparatus by the Agreement relating to the Implementation 
of Part XI of the United Nations Convention on the Law of the Sea (1994 
Implementation Agreement or Implementation Agreement).

Thus, the sources employed in this book aims to be broad as possible 
with regard to the topic of the common heritage of mankind as applied to 
the seabed, but narrow enough not to cover other, less relevant aspects of 
the debate on the seabed or on the application of the common heritage 
of mankind in other fields of international law.

The title of this book makes use of a specific term, that of “notion.” 
At first glance, such a term could imply taking sides on the (difficult) 
debate on the legal nature of the common heritage of mankind. That is 
not my intention.

Few scholars have attempted to resolve the preliminary question 
of whether the common heritage of mankind is a notion, a concept or a 
principle. A relevant monograph on the subject has scrutinised the issue 
to conclude that the common heritage of mankind is a concept, and not 
a notion, principle, doctrine, regime, or ideal (Baslar 1998, 1–7). Despite 
that, taking into account the time frame of this book (1967–1994), there 
was barely any systematic study on the most appropriate term to use for 
the common heritage of mankind. One can see a slight preference for the 
term “principle” when someone wished to support the common heritage 
in legal terms. Notion and concept were often employed by those who 
wished to deny the common heritage from belonging to the legal realm.

As stressed earlier, this book attempts to reconstruct the linguistic 
context in which scholars and representatives of the states were inserted. 
Thus, I aim to preserve the term chosen by a given individual that 
referred to the common heritage: be it a principle, a concept or any other 
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terminology. Despite that, this approach does not answer why the title 
employs the term “notion.”

In this book, “notion” is to be employed because it most closely 
resembles an “idea”—the mental representation of something. Notion—in 
my own view—seems to provide a common denominator for defenders 
and detractors of the common heritage, as it does not yet mean a set of 
concatenated ideas—as “concept” means—or something that invokes, 
especially in the legal field, a normative connotation—as is the case with 
principle. However, I will try, as much as possible, to respect the choice 
made by a given scholar or state representative while qualifying the 
common heritage of mankind.

The time frame considered in this book (1967–1994) is short, but 
informed by various discontinuities (as well as continuities). Of course, 
in some situations, especially in Chapters 2 and 5, it will be necessary 
to refer to positions taken on certain issues before 1967 and after 1994; 
however, this is done on the assumption that these positions are ancillary 
to the debate that took place from 1967 to 1994.

Dealing with legal history in a period as recent as the last century 
has a number of consequences, two of which are worth mentioning.

The first concerns the temporal proximity of the period studied to 
the current days.

For a long time, it was advanced that historians should only deal with 
more remote times, since dealing with closer periods would obfuscate 
their independence or objectivity in historical analysis. This perspective 
no longer persists among the best historiography produced today.

Firstly, because there are consistent studies around what has come to 
be called the history of the present time—which applies historical methods 
to investigating the present and takes the concept of the “contemporary” 
seriously for history, questioning basic assumptions for historians such 
as chronology (Mudrovcic 2024). This work does not qualify as a work 
on the history of the present, but the existence of studies adopting this 
perspective confirms that remote time is not the only object of a historical 
science.
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Secondly, although historians may vary in terms of the rigour with which 
they conduct their research, it is no longer possible to speak of complete 
objectivity in investigating the past. Much of current historiography does 
contravene such an assumption (Gaddis 2002, 17–34), which resembles 
a sort of historicism that has also been critically scrutinized by influent 
contemporary international legal historians (Pitts 2017, 237–261).  
The world is essentially what we make of it (whether through language 
or through purely abstract ideas). And even if there is a world that is not 
made by us, it will never be possible to force human genius to believe, 
without opposition, that the world exists objectively.

In addition to temporal proximity, the second concern of doing legal 
history focusing a period that took place not so long ago, in the 20th 
century, has to do with the fact that law—including international law—is 
no longer an essential discourse for political decision-making, as it was a 
few centuries ago. As Marcus Faro de Castro rightly points out: “Law was 
the discipline or set of intellectual practices and methods that—from the 
time of ancient Rome until the seventeenth century—was concerned with 
generating materials constitutive of the exercise of authority with regard 
to political relations between people from different communities” (Castro 
2005, 105).5 But this prominence of law, and specifically of international 
law, could no longer be seen in the second half of the twentieth century 
(Castro 2005, 105–115).

As will be shown in more detail in Chapter 1, this study adopts 
a broad definition of the term “international lawyer.” Therefore, in 
order to understand the thinking of these individuals on the notion of 
the common heritage of mankind, it is necessary to investigate what 
academic international lawyers—scholars dedicated to international 
law—thought about the subject, but also the stance of international 
lawyers who served institutions (such as governments or international 
organisations, for example) on such a notion. In the second case, it is more 
difficult to identify the stance of international lawyers independently of 

5	 The relevance of law, and especially international law, in the political debate of ancient times can also be 
identified in the importance that philosophy gave to the treatment of the legal dimension of international 
relations. Habermas briefly recalled this point in a work—recalling the contributions of Francisco Suárez, 
Hugo Grocius, Samuel Pufendorf and Immanuel Kant—in an apparent attempt to reclaim international 
law as a subject dear to philosophy. See Habermas (2006, 115).
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the perspective adopted by the institutions they served. Often lost in 
the bureaucracy of a state or international organisation, or even involved 
in the pursuit of goals other than their own, it is difficult to identify an 
individuality in these international lawyers. However, insofar as it is 
true that their positions informed the conduct of states, their ideas are 
relevant for the topic under study. However, this does not mean—and 
Castro’s observation is decisive in this regard—that the positions of 
states were driven exclusively by legal considerations formulated by their 
international lawyers. Advice formulated by individuals who used other 
legitimising discourses, such as economics, political science and military 
science, for example, were also decisive.

These considerations are worth making in order to emphasise that, 
when the positions of states are addressed in this work, this means that 
they were also informed by the perspective of international lawyers, but 
not exclusively or, at times, decisively, by their perspectives.

The book is divided into five chapters.

The first chapter is methodological in its scope. After some preliminary 
considerations and after situating the narrative in the field of intellectual 
history, John Pocock’s contextualist method is explained.

The second chapter deals with the chronologically short period 
beginning in 1967, with Pardo’s proposal to declare the seabed as common 
heritage of mankind, and ending with the approval of UN General Assembly 
Resolution 2749 in 1970. The aim here is to place Pardo’s proposal in the 
context of the various debates about national appropriation of increasingly 
large swathes of the continental shelves and their repercussions, until 
culminating in a consensus on the subject expressed in the aforementioned 
Resolution 2749.

Covering the period from 1970 to the adoption of the final text 
of the United Nations Convention on the Law of the Sea in 1982, the 
fourth chapter—the longest of all—deals with the rich period in which 
the preparations and actual work of the Third United Nations Conference 
on the Law of the Sea took place. This period marks the apex of the 
confrontation between North and South over the elaboration of a regime 
of common heritage of mankind as applied to the seabed.
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The developments that took place between 1982 and 1990 are the 
subject of the fifth chapter, more precisely, from the United Nations 
Convention on the Law of the Sea to the consultations of the Secretary-
General of the United Nations on important issues relating to the 
Convention’s provisions on seabed mining. A striking factor in these years 
was the fierce US opposition to Part XI of the 1982 Convention—relating 
to the seabed—and its impact on international relations.

The final chapter covers the period from 1990, when the aforementioned 
consultations with the United Nations Secretary-General began, to the 
adoption of the final text of the Agreement relating to the Implementation 
of Part XI of the United Nations Convention on the Law of the Sea. The 
Agreement significantly modified the system originally laid down in the 
1982 Convention, enshrining the perspective of the free market principle 
in the exploration and exploitation of seabed resources.

In the end, some conclusions are presented.

Finally, all the translations of texts not originally written in English 
were made by the author. Any misunderstandings and mistakes should 
be attributed solely to him.
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On Method, Intellectual History and International Law

Comme un beau cadre ajoute à la peinture,
bien qu’elle d’un pinceau très-vanté,

Je ne sais quoi d’étrange et d’enchanté 
En l’isolant de l’immense nature.

[Charles Baudelaire]

1. Introduction

Definitions of international law often vary from an attempt to assess 
the international legal order as an objective reality or something that 
exists to regulate the relationship between certain subjects. Those two 
poles, objetivicity and subjectivity, as partial explanations, certainly lead 
to aporias in definitions of international law in terms of the content of 
the international legal order (is it just or well-ordered?) or its inclusivity 
(is it responsive to individuals or other entities beyond the state?). Martti 
Koskenniemi once defined international law as “what international lawyers 
do and how they think” (Koskenniemi 1999a, 523). This is certainly 
an attempt to show that objectivity and subjectivity are difficult if not 
impossible to distinguish because the content of rules and its reach are 
the product of law crafting by human beings. Although I do believe reality 
is not to be always equated with language—after all, Koskenniemi’s 
definition embrace enthusiastically the so-called linguistic turn—it is 
out of doubt that international law is also—and in a great extent—what 
international lawyers think and do, especially when it is seen through 
historiographical lenses.

Despite that, it remains to be defined what international lawyers 
are. They can be academics with expertise in international law, as well 
as academics in international relations or academics linked to other 
areas having international law as their field of study. On the other hand, 
international lawyers can be individuals involved in the decision-making 
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process at the international level—whether in ministries of foreign affairs, 
in international organisations (and international or higher domestic 
courts), in senior positions in state bureaucracies, in non-governmental 
organisations, etc.

Trying to define international lawyers requires an incursion on the 
relationship between theory and practice, one that is full of complexities 
not only in law in general, but also in international law (Besson 2017, 
268–284). Here, I will briefly examine the debate in order to search for 
elements that will be useful for a definition of international lawyer for 
the purposes of this book.

After the Second World War and until de 1990s, the debate on the 
relations between theory and practice in international law has become 
marginal, not because there was a point of view in favour of not splitting 
the discipline between theory and practice, but because the pragmatic spirit 
that invaded international legal discourse at that time discouraged a concern 
with theory. The awareness of that lack of concern—something that was 
deeply investigated by David Kennedy and Martti Koskenniemi at the end 
of the 1980s and the 1990s (Kennedy 1988, 1–49; Koskenniemi 2006, 
4)—was in itself something that propelled the discipline of international 
law more towards revolving crucial aspects of its theoretical dimension.6

The distinction between theory and practice is by no means new in 
Western thought. Aristotle, for example, in the last part of the Nicomachean 
Ethics, when making digressions on true happiness, stated that only the 
contemplative life (theory) can bring it, and not activities linked to leisure 
or politics (practice) (Aristotle 1999, 174).

Referring to the theory/practice problem not only in Aristotle’s 
writings, but also in Kant’s famous booklet, On the common saying:  
‘This may be true in theory, but it does not apply in practice”, Rocha Júnior 
points out that both Aristotle and Kant helped shape the contemporary 

6	 Not only may scholars associated with the so-called newstream have focused on the theory of international 
law, but also scholars of different affiliations. For example, Iain Scobbie argues that understanding legal 
theory is crucial to the practice of international law. The discrediting of theory propounded by certain 
authors of the past could be seen as a conservative commitment to a hidden or latent theory that is based 
on the status quo. For him - based on Kant - the function of theory is to formulate or guide practice, to 
provide a relatively abstract framework for understanding and determining action (Scobbie 2003, 61).
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debate around the problem, a point that can be traced back to four essential 
orientations, in terms of the predominance given to either theory or 
practice. On the side of those who prioritise the theoretical aspect, there 
would be: (a) those who maintain that theories should be examined 
for their theoretical value, regardless of their practical possibilities or 
effectiveness; or (b) those who maintain that theories, precisely because 
of their theoretical value, should guide or determine practice. On the other 
hand, on the side of those who give greater importance to practice there 
would be: (a) those who judge the value of the so-called higher points of 
view by their suitability for the practical reception of problems, or even 
those who support the possibility of producing higher points of view from 
practice; or (b) those who, by pointing out that theories have an abstract 
and ideal aspect, rule out their viability for dealing with practical problems, 
often advancing a total lack of concern for theory (Rocha Jr. 2002, 19).

Concerning the implications of the relationship between theory 
and practice in the legal sphere, Rocha Júnior points out that, given “the 
decidedly practical nature7 of the category of law—ultimately, a project 
for determining the empirical conduct of individuals through the force 
of legal normativity”—it would not be appropriate to adopt a purely 
theoretical position, which should be discarded. Similarly, given the close 
relationship between legal thinking and political practice, the option that 
excludes theory in favour of practice should also be ruled out. The author 
comes to the conclusion that:

7	 It is important to recall John Pocock’s understanding on the subject, while comparing the attitudes of 
lawyers and historians towards the theory/practice debate: “there are differences between the lawyer and 
the historian in their reasons for approaching the past and in their practices when dealing with it, and 
among these differences there is one which separates the relations between practice and theory in the 
two disciplines. Lawyers go to the past in search of authority more or less directly applicable in present 
actions; historians in search of information which they know full well can be converted into authority 
and which may well be applied to present actions, but which they are capable of treating in alternative 
manners—such as the study of the past for its own sake” (Pocock 1998, 483). However, in recent years, 
an important debate about de role of the historian in judicial (and practical) application of law has been 
happening. Not rarely, judges in various European countries have used the expertise of historians to analyse, 
among other things, the veracity or falsity of certain data on the European history of World War II— 
for example, in order to hold individuals accountable for serious human rights violations. In this case, 
some historians would be serving as true experts in institutionalised judicial proceedings. For some, this is 
jeopardising the autonomy and freedom of the historian as an intellectual. For a short but well-informed 
summary of this rich discussion, see Evans (2002, 326–345).
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the fact that the apprehension of the ‘correct’ meaning of 
the law in our societies depends on such practical-political 
rationality means that the framing of a scientific legal 
debate cannot be reduced to taking a position on the false 
dilemma between a unilaterally pro-theory orientation or a 
unilaterally pro-practice orientation (Rocha Jr. 2002, 22–23).

Indeed, radical positions that might lead to the exclusion either of 
theory or of practice in legal thinking fail to grasp an adequate justification 
for law (in a concept of justice, equality, legal certainty or procedures in 
which everyone can be heard and have their claims heard) or the impact 
that norms have—or can have—on institutions and the lives of citizens. 
In this way, at least in the legal field, a rigid distinction between theory 
and practice becomes meaningless.

If this is true about law in general, there is no reason why the breaking 
down of the boundaries between theory and practice should not also 
happen in the field of international law. The response to the pragmatism 
of the post-World War II should not be the crafting of a discipline based 
exclusively or preponderantly on abstract foundations or on discussions 
that seek only to erode the conceptual and institutional bases that allow 
for international intercourse without an alternative project. To do so would 
mean replacing the excesses of practice with those of theory, allowing a new 
surge of pragmatism, perhaps renewed, to reinstall itself in the discipline. 
The practice of states, international courts, international governmental 
or non-governmental organisations, individuals or groups of individuals 
are fundamental for understanding international law. But these entities 
or subjects have their own agenda, informed by specific contexts. 

Any attempt to explain the international legal order cannot be 
reduced exclusively to either theoretical or practical considerations.  
The methods for such an explanation can certainly vary, but they cannot 
do so without the intertwining of theory and practice.8

8	 Koskenniemi offers an answer to this question that comes close to advocating a “methodical relativism.”  
In a biographical account of his experience with international law—as a legal adviser to the Finnish Ministry 
of Foreign Affairs and as an academic—he states that, initially, he couldn't understand how some methods 
were used in the theory/doctrine of international law and the same methods had to be excluded in 
practice. After a while he began to realise that the use of international law methods is directly related to 
the context in which someone is about to argue. That's why he prefers the word style, rather than method 
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Bearing this assumption in mind, one must return to the initial 
question, namely what the term international lawyer means.

For our purposes, an international lawyer is someone who deals with 
international legal issues from a legal perspective, even if this perspective 
is complementary to others (economic, political, etc.) and even if those 
who adopt this perspective do not have a strictly legal background.

From a historical point of view, it would be counterproductive to 
reduce such individuals to “professional international lawyers” (someone 
having a title to act as a lawyer), not least because if this profession exists 
today, it doesn’t mean that it has always existed. In the same way, the 
boundaries between the legal and political “worlds,” if real, were attenuated 
or reinforced in the course of history.9

A broad definition of international lawyers as the one proposed 
encompasses two types of actors: academic and practitioner international 
lawyers. The treatment of the first type in a work on the history of 
international law does not create serious problems. Today, authorship is 
to be clearly (and compulsorily) recognized in scholarship. However, the 
same is not true of the second type.

Often, so-called practitioner international lawyers act on behalf 
of certain institutions or groups that do not necessarily express their 

(in the sense of a tool that provides certain guidelines on legal certainty). Thus, there would be no best 
style—or any hierarchical relationship between them; nor would there be a universal style, since all are 
reductionist. The context would always prevail for identifying which style would fit in a given situation. 
In this sense, the tension between theory and practice would break down, according to Koskenniemi, 
because the determining factor for applying a certain method or style would not be its more abstract 
character or its applicability in solving concrete problems, but the context (Koskenniemi 1999b, 356–360).

9	 Here, I follow what is implied by the editors of a crucial publication on the subject, highlighting the 
complexity of the international legal profession, encompassing a wide array of themes and without a strict 
awareness of disciplinary boundaries. In their description: “international law is a profession that occurs in 
the greatest variety of contexts, takes a panoply of forms, and serves a multitude of purposes. Suffice it to 
consider, as illustrative examples, the involvement of diplomats, civil servants, practitioners and scholars 
in the preparation of written memorials submitted to international tribunals; the legal advice of military 
lawyers related to the selection and legality of potential military targets during an armed conflict; the legal 
assistance given by advisers to governments in dealing with compliance with international obligations; the 
participation of scholars and experts in the negotiation of international treaties; or the scholarly activities 
aimed at forming, training and inspiring future generations of lawyers. Whilst all these international law 
professionals are similarly involved in international law discourses and international legal argumentation, 
they do so in different ways, using different formal categories and seeking to achieve different agendas” 
(D’Aspremont et al. 2017, 3).
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personal opinions or convictions. As will be seen in the next chapters, 
many practitioner international lawyers contributed to instructing 
governments on the best options to be taken with regard to issues relating 
to the common heritage of mankind as applied to the seabed. In normal 
circumstances, it is undoubtedly difficult to distinguish an idea advanced 
by those international lawyers that reflects their personal opinions from 
those that are the by-product of a decision-making process that involved 
or not such an international lawyer. Nevertheless, it cannot be denied 
that positions supported in state practice are, at least in part, the product 
of so-called practitioner international lawyers. That is why state practice 
matters in any investigation about international lawyers. It is the final form 
of a position that was crafted, at least partially, by international lawyers.

It is, therefore, a two-pronged approach which, in many topics, will 
be dealt with in the following order: firstly, state practice and, secondly, 
that of academic international lawyers.

Despite that, this dual approach will lean more towards academic 
international lawyers, although state practice should never be forgotten. 
Such a preference is due to the possibilities available for historical research 
that is not concerned with unveiling the decision-making process of state 
practice—something that could be done, but would demand a narrower 
focus and different methodological tools.

Faced with a very similar issue, Hidemi Suganami, when explaining 
his approach towards the topic of domestic analogy from a historical 
perspective, stated:

One of the reasons why the writers dealt with in this book 
are mainly academics or intellectuals is that their ideas 
are relatively easy to identify through their publications. 
Moreover, their professional skill often enables them 
to express their views in a clear and coherent manner. 
Furthermore, unlike government officials, their views may 
be less directly influenced by the concern for a particular 
country’s national interests (Suganami 1989, 7–8).

It is therefore easier to assess what academic international lawyers 
think about a given topic because of the systematic character and clarity 
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they often (are required to) bring to their work. While clarity is one of 
the virtues of academic work, diplomatic language in which state practice 
is expressed is often steeped (sometimes deliberately) in obscurity and 
ambiguity.

Nevertheless, the topic under discussion in this book has a clear 
advantage, one that makes the difference between practitioner and 
academic international lawyers less distant. During diplomatic negotiations 
involving the topic of the common heritage of mankind as applied to the 
seabed, several scholars took an active role either as advisers or as state 
delegates before international conferences. Alongside these activities, the 
vast majority of them continued to be involved in their academic work. 
Here, theory came closer to practice. On the other hand, some practitioner 
international lawyers often had the opportunity to express their opinions 
by publishing their reflections in specialized publications in the field of 
international law. In this case, practice came closer to theory.

For the purposes of this work, these scholars, who continue to write 
academically in parallel with their work as practitioners, in the first case, 
and the practitioners that are willing to express their opinions in scientific 
works, in the second case, will be treated in the large group of academic 
international lawyers.

In short, the definition of the term “international lawyer” should be 
quite broad. By adopting a dual approach, this book aims to assess state 
practice and scholarly positions on the topic under study. With regard 
to state practice, the position of states also reflected the perspective of 
international lawyers, albeit not always in a clear fashion; with regard to 
the academic international lawyers, such a label will include the works of 
scholars who produced their works as academics, even when they also had 
a practical role, and the works of practitioners who made their positions 
public. Greater importance will be attributed to the contribution of those 
labelled as academic international lawyers, due to the fact their positions 
are more easily identifiable.

Right, if we start from the viewpoint that international law is what 
international lawyers think and do and find a meaning for the term 
international lawyers (at least for the purposes of this book), this is just 
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the beginning of the story. Just as in the legal field, historiography is 
subject to a wide array of specialized fields. This could be an exercise in 
the cultural, social, or anthropological history of the common heritage 
of mankind. Although strict disciplinary boundaries in history are as 
artificial as in law, and any specialized subfield must interact with its 
counterparts, the present book aims to be an exercise in intellectual 
history, using methods proper to it.

2. Intellectual History as a Field of Transition for Historical Studies 

Intellectual history is certainly one of the fields of historical studies 
that has been most revitalised in recent decades. Not only has the number 
of scholarly works substantially grown; intellectual historians have 
been able to revitalise the field through interdisciplinarity. Particularly, 
works on linguistic theory and philosophy of language seem to have had 
the greatest impact among intellectual historians. This is why it can be 
said that intellectual history undertook something that is reputed as a 
paradigm-shift for the 20th century philosophy: a linguistic turn.

Such a turn has been marked by the fact that intellectual historians have 
assumed that “intellectual history is an integral part of the interdisciplinary 
study of the history of meaning and that the pursuit of this study involves 
a focused concern on the ways meaning is constituted in and through 
language” (Towes 1987, 881).

It has been argued, however, that the linguistic turn has posed 
serious challenges to intellectual history in terms of disciplinary autonomy 
and, in some cases, has jeopardised the very existence of historiography. 
By implying that language does not represent a mere means for the 
representation or expression of an external reality, the linguistic turn 
may lead one to follow semiotics theories in which language is considered 
to be a self-sufficient system of “signs,” whose meanings are determined 
by their own interrelationships, and not by an object or subject that is 
situated outside of language. The problem is that adopting a semiotic 
theory in its extreme form may lead to the idea of the “death of history,” 
assuming that language not only shapes reality, but also constitutes it. 
History would thus be a mere subsystem of linguistic signs forming its 
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object, the very past, according to rules of the “prison of language” inhabited 
by the historian. However, according to John Towes, the predominant 
tendency among intellectual historians is to adapt historical concerns 
of extra-linguistic origin to the contributions of semiology in order to: 
reaffirm that, despite the relative autonomy of cultural meanings, human 
beings still create and recreate worlds of meaning; and insist that these 
worlds are responses and modellings to the changing worlds of experience, 
ultimately irreducible to the linguistic forms in which they are clothed 
(Towes 1987, 881–882).

Precisely because many historians undertook a linguistic turn in the 
discipline, a debate about the autonomy of intellectual history as a branch 
of historiography persists, and a concept for the field seems challenging. 
Nevertheless, some have tried to conceptualise intellectual history through 
the priorities of those involved with the field. For example, according to 
Schorske, the intellectual historian:

seeks rather to locate and interpret the artifact temporally 
in a field where two lines intersect. One line is vertical, or 
diachronic, by which he establishes the relation of a text 
or a system of thought to previous expressions in the same 
branch of cultural activity (painting, politics, etc.). The other 
is horizontal, or synchronic; by it, he assesses the relation 
of the content of the intellectual object to what is appearing 
in other branches or aspects of a culture at the same time 
(Schorske 1981, xxi–xxii).

In this vein, the intellectual historian is someone who looks at various 
pasts which are interconnected. Such a concept is very useful because the 
synchronic and diachronic lines, while enabling the historian to take a 
broader view (through the synchronic line acting on the diachronic), do not 
remove the disciplinary autonomy of intellectual history, which continues 
to focus on the past of a specific artefact (the diachronic line acting on 
the synchronic line). The concept, however, requires some specification.

Roger Chartier, borrowing the concept and arguing in favour of it, 
warns that it is necessary to specify both the terms “intellectual object” 
and “culture.”
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Drawing on the work of Foucault, he states that what is to be observed 
are not objects (there are no natural objects), but objectifications that 
construct an original figure each time. In this way, Chartier highlights 
that intellectual historians cannot fall into the illusion that fields of 
discourse or practices are ready and finished, categorising objects that 
do not change. That is why it is necessary—in a line of thinking that 
resembles Foucault—to observe discontinuities. Through them, one can 
realise when and for what reasons certain objectifications were made 
differently on what relates the past.

As for the term culture, Chartier continues, the worst point about 
making use of it is not so much that the term generally only covers the 
intellectual or artistic productions of an elite, but that it takes us to 
believe that the category “culture” is only associated with certain fields of 
practice and production. For him, relying on the work of Clifford Geertz, a 
concept of culture “denotes an historically transmitted pattern of meanings 
embodied in symbols, a system of inherited conceptions expressed in 
symbolic forms by means of which men communicate, perpetuate, and 
develops their knowledge and attitudes towards life” (Chartier 1982, 45).

It is correct that different perspectives on objects (objectifications) 
vary over time and that intellectual historians must take into account 
that objects are also contingent—the reason why it is so difficult to 
speak about natural objects. Despite that, this does not mean that there 
is a need to emphasise discontinuities. Foucault’s influence in historical 
studies has been perennial in the centrality he attributed to discontinuities  
(Veyne 2013, 250–279; Poster 1982, 137–152). If his initial project was 
to place continuities and discontinuities in the same discursive field, the 
practice of what he initially called archaeology was to privilege discontinuities, 
which may have had the effect of removing them from the discursive field, 
constituting a true a priori of the investigation of historians linked to the 
Foucauldian project. As will be seen, it is far more productive to situate a 
particular author (in the case of intellectual history) in a linguistic context 
in which both continuities and discontinuities operate. 

When Chartier refers to the problem of associating the term culture 
with the intellectual historian’s focus on the productions of an elite, he 
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is referring to the popular culture/erudite culture debate, which has 
preoccupied much of Western thought in last decades. Since at least Mikail 
Bakhtin, the distinction between popular culture and erudite culture has 
lost much of its meaning.

For Bakhtin, erudite culture often feeds on popular culture, giving it 
a new guise, while the opposite is also possible—traces of erudite culture 
become popularised in different languages. The popular culture/erudite 
culture debate has always bothered intellectual historians who were 
constantly accused of being elitist because of their concern about the 
production of canonical authors. However, in the last decades, in the very 
field of intellectual history, the debate has taken on new contours—and, 
consequently, has become less disturbing—not only because specialists in 
the field have sought to understand the relationship between the popular 
and the erudite more carefully, but also because new methodological 
perspectives have opened up the possibility of seeing the reciprocal influence 
of the popular and the erudite (Lacapra 1982, 70–73; Pocock 2019, 7–8).

As far as Chartier’s concept of culture is concerned, it is broad enough 
to encompass different aspects of human activity. This seems to be the 
reason why the author considers this aspect more important than the 
popular culture/erudite culture dichotomy. A restricted concept of culture 
may lead to the inevitability of taking only erudite culture as a field of 
study. Furthermore, a broad concept of culture further reinforces the 
thesis that intellectual historians in recent times have been concerned 
with the history of meanings which, insofar as they change and shape 
reality, is not to be restricted to a modest, partial landscape of reality, 
one that grounds a too-narrow concept of culture.

There are however alternative concepts of intellectual history that 
aim to delimit the field. Two of them are worth considering. One, by a 
legal historian; the other, by two intellectual historians.

For William Fisher III, in a seminal article on the subject, “[i]ntellectual 
history refers, broadly, to the history of what people have thought 
about and believed—inferred, most often, from what they have written.  
It is conventionally juxtaposed to the history of political institutions, 
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the history of economic systems and the history of social life” (Fisher 
III 1997, 1065).

Such a concept demands some clarifications.

Firstly, Fisher III reduces (but does not exclude) the possibility 
of resorting to unwritten sources in the field of intellectual history.  
The inference of what certain authors thought and believed is made from 
written documents.

In fact, much of the effort made by intellectual historians has 
been geared towards using written sources. The thoughts of authors are 
perpetuated in their writings, something that would be very difficult (but 
not impossible) to grasp if we were dealing with oral sources. But the use of 
non-written sources is not something that should be discarded firsthand.

Take, for example, the study of law in societies that emphasise oral 
legal procedures rather than written ones. Excluding the possibility of at 
least considering oral sources would certainly result in a distorted view 
of law within those societies. Furthermore, if one takes into account the 
existence of a plurality of legal orders even in modern states a certain 
openness towards oral sources is something to be seriously considered.10

Specifically in international law, it should not be forgotten that the 
history of the discipline is still essentially a history of European states that 
excluded other collectivities that might not have (and often did not have) 
the same Western fixation on written language. At this point, it can be 
said that a concept of intellectual history that excludes oral sources may 
produce fragmented and distorted views about how different societies 
faced the international legal phenomenon.

This is not to say that all intellectual history should be based on oral 
sources, but such a possibility is not to be excluded.

An alternative concept for international history is that of Sonia 
Lacerda and Tereza Cristina Kirschner.

10	 The history of colonialism and imperialism has already been studied from the point of view of so-called 
“legal pluralism,” although the openness to analysing oral sources is still somewhat discreet. See, for example, 
Smandych (2003).
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For them, the term refers to:

all kinds of historical studies concerning works, doctrines, 
ways of thinking, traditions of knowledge, movements etc. 
in the erudite sphere of culture, different from research on 
mentality, the imaginary, symbolic cultural processes and 
the social dimensions of culture, which constitute so many 
other specialisations.

They continue:

The reason for this preference is simply that ‘ideas’ is a wide 
term, applicable to any and all mental content, and therefore 
unsuitable for classificatory use. In addition, the name 
‘history of ideas’ has become particularly associated with the 
type of research practised and theorised by Arthur Lovejoy, 
namely the trans-historical examination of concept-ideas, 
which is now repudiated as the prototype of an essentialist 
conception (Lacerda and Kirschner 2003, 29).

This concept deliberately excludes from the field of intellectual 
history any production that does not fall within the “erudite sphere of 
culture,” distinguishing popular from erudite culture. Furthermore, such 
a formulation is excessively concerned with establishing what intellectual 
history is not.

With regard to the delimitation of intellectual history in the “erudite 
sphere of culture,” it is worth remembering Roger Chartier’s warnings and 
the references to Mikail Bakhtin’s work. It seems extremely difficult if not 
impossible to distinguish popular from erudite culture given the multiple 
reciprocal influences of both “cultures.” In the field of law, “popular” 
conceptions of the legal system cannot be excluded from the scope of 
intellectual history. The very fact that the highest spheres of culture 
do not reflect the positions and claims of peoples who cannot express 
themselves in a scholarly way is of essential significance in understanding, 
for example, the absence of certain themes in great authors. This is not 
to say that every exercise in intellectual history must necessarily bear 
in mind the relationship between both “cultures,” but a conception of 
intellectual history would be incomplete if it rejected such a relationship.
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On the other hand, Lacerda and Kirschner are excessively concerned 
with delimiting the field of study of intellectual history. The so-called 
“linguistic turn” in intellectual history has widened the focus of specialists 
bringing a sense of renewal not only to the subdiscipline, but for other 
subdisciplines of historiography (Jay 1982, 87). Despite having sometimes 
an ambiguous identity and a constant and eclectic interest in other 
disciplines, intellectual history can still be considered an integral part of 
historiographical studies in general; moreover, it is a valuable source of 
intellectual exchange for all branches of historiography (Kramer 2004, 95).

Among those different conceptions about intellectual history, 
Schorske’s seems to represent more accurately what intellectual historians 
have been doing in the last decades. It allows the discipline to expand 
its own boundaries and, at the same time, preserve a specific object, the 
so-called diachronic line.

Moreover, adopting a concept such as Schoerske’s expands the 
possibilities for history (in general) to build bridges with theory.  
The linguistic turn was (and has been) only possible due to the fact that 
intellectual history has moved away from the emphasis on particularism 
that traditionally opposed history and theory, and found the need for 
the former to generalise and classify. It may sound paradoxical, but it is 
precisely because intellectual history has been situated between theory 
and traditional history that it managed to maintain its own identity.  
As Lloyd Kramer insightfully realised, eclecticism, interdisciplinarity, the 
emphasis on contexts and interactions between ideas and experience 
made intellectual history the target of criticism both by philosophers who 
sought to situate ideas on a higher level, outside history, and by materialist 
historians who questioned the abstraction in appraising human battles in 
politics or wars. According to Kramer, it was precisely the emphasis on the 
historicity of ideas, as well as on the theoretical, intellectual components 
of human actions, that gave intellectual history a face of its own and a 
lasting cultural significance (Kramer 2004, 83–84).
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For international relations and international law,11 such a trend in 
intellectual history opens up countless possibilities to make history and 
theory interact in both fields.12 As Thomas Smith explains:

My own view is that historical work should, in epistemology, 
inhabit a middle ground between naïve chronicle and pure 
subjectivism. In method, it should abandon the treasure-
house view of history in favor of greater reflection and 
research. In place of trying to distill the essence of politics 
from history, theorists might wade deeper into history’s 
complexities. A more supple conception of theory is also 
in order. Theory should seek as much light as possible, and 
avoid a monolithism that flattens diversity and closes off 
ideas. For the ancient Greeks, theory meant considering, 
contemplating, or speculating outside of fixed forms of 
thought. In this vein, theorists might reconsider involuted 
theory, and instead relax their scientific claims and nomothetic 
judgments, and tether their ideas closer to the ambiguities 
of the material. Oakeshott often said that a “conversational” 
style of theorizing was more fruitful than rudely juxtaposing 
truth claims (Smith 1999, 177).

Having this is mind, it is worth recalling that the linguistic turn has 
not brought unanimity with regard to the methods of intellectual history. 
The great debates in the discipline have been less about the conceptual 
dimension and more about methods of analysis. Although prominent 
intellectual historians have firm positions on various aspects of the method 
they employ, an endeavour to classify (Armitage 2004, 100)—despite the 
risks every classification brings in terms of reducing complexities—the 
major methodological trends in intellectual history is crucial in order to 
understand the large groups in which these specialists circulate.

11	 I develop more thoroughly the issue of the relationship between the history and the theory of international 
law in Galindo 2012, 86–103.

12	 David Armitage observes an opposite movement, linked to the recourse to the theory and philosophy of 
language, which has also aroused the interest of international relations theorists in history: the linguistic 
turn, which likewise now directly affects the field international relations, is demanding a growing and 
robust recourse to historiography (Armitage 2004, 100).
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William Fisher III, in a detailed study of the growing interest among 
American jurists in the study and application of intellectual history methods 
in their historical research, lists four major groups to which legal history 
studies in the United States seem to be affiliated. This classification serves 
well to situate the main axes of the methodological debate in the field of 
intellectual history. Although Fisher III’s article dates the 1990s, it still 
seems to represent roughly those groups (Fisher III 1997, 1067–1072).13

The first group, known as structuralism, was influenced by the 
intellectual movement of the same name that reached its apogee in the 
1960s, especially in France. Fisher III highlights Michel Foucault’s thinking 
for its sophistication and importance to the group and exemplifies the 
central axis of the author’s historical thinking and, consequently, of what 
he calls structuralism. Human thought is structured through language, 
and it is up to the historian to identify the deep structure of the linguistic 
system that both provided the vocabulary and organised the thought of 
members of a culture or of disciplines within a culture. Each linguistic 
and conceptual system have its own objects of study and define the 
strategies for determining the relationship between the objects belonging 
to that domain. Traditional history would have exacerbated the analysis 
of continuities and the perspectives of different eras; Foucault’s thinking 
prioritized the emphasis on the “disjunctions,” radical discontinuities 
in the history of consciousness. Traditional history would also have led 
historians to stress the social, economic and political contexts of texts or 
biographies. This, however, would not be the most appropriate approach, 
as a text would only retain its usefulness to the extent that it is a symptom, 
allowing the historian to diagnose the disease that affected the culture 
in which the text was produced.

The second group, called contextualism, makes the meaning of a 
document dependent on the systems of words and concepts in which 
a particular author was moving when she or he wrote. The role of the 
historian, for this group, would be to reconstruct the context in which a 
certain author lived and interpret the text in light of it. Contextualists 

13	 See, for example, Clark (2004), as well as many of the chapters in Whatmore and Young (2016), who reflects 
broadly about the themes that inform Fisher III’ typology. Among legal historians, see Gordon (2017, 3), 
referencing to Fisher III’s typology.
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emphasise the history of “discourses”—that is, linguistic systems and 
belief systems—of particular communities. They focus on how the 
dialogue between members of certain systems was organised and bound 
by a common set of assumptions of which the members themselves were 
not even aware.

Textualists, the third group, have their roots in post-modern studies. 
In opposition to contextualists, textualists emphasise that historians 
must realise that there are many plausible interpretations—and not just 
one—for the same document. Historians must also assume, in relation 
to the past, a stance that is neither positivist nor nihilist, that is, an 
interaction between an empirically based reconstruction of the past and 
a dialogical exchange. This would allow historians to interpret historical 
texts with a focus on current concerns, which might not mean much to 
the authors of the texts being analysed. Finally, according to textualists, 
historians should bring critical or transformative interpretations of 
canonical texts to the surface.

The last group, new historicism, which has its origins in literary 
criticism, tends to be sensitive to the ambiguity of texts and the multiple 
interpretative possibilities. This would bring the group closer to textualism. 
On the other hand, like the contextualists, the new historicism would be 
very interested in the cultural and ideological environment of the texts. 
Three tenets characterise the group’s originality, according to Fisher III: 
(a) while textualists focus on canonical texts and contextualists seek to 
identify common themes and assumptions in the writings of a discursive 
community, the new historicists focus on small events (anecdotes) that 
they believe to be suggestive of the behaviours, codes, logics and motives 
that control society; (b) new historicism is interested both in how texts 
influence their cultural contexts and in how texts are shaped by contexts. 
In other words, the meaning of the context is sometimes inferred from the 
text, rather than vice-versa; (c) they believe that the contexts surrounding 
texts are multiple, conflicting and polyphonic.

The next section will deal, albeit briefly, with the main axes of the 
methodological thinking of New Zealand historian John Pocock. The work 
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of this author, normally situated in the contextualist group, will serve as 
a methodological framework for this book.

3. The Contextualism of John Pocock

One can classify intellectual historians as a group by the emphasis 
they place in the context in which certain authors were situated.

In fact, the designation of such a group as contextualists does not 
mean that other intellectual historians are not concerned about the 
context—no skilful historian today would underestimate the role context 
in her or his work. The question is how different groups understand context 
(Lacerda and Kirschner 2003, 29).

The so-called Cambridge School of the history of political ideas 
(representing much of the so-called contextualist thinking),14 which 
associates historians such as John Pocock, Quentin Skinner, John Dunn 
and Richard Tuck, gives crucial importance to the linguistic contexts in 
which authors and, in turn, ideas formulated or reworked by them, are 
situated.

Taking the works of the two most renown representatives of this 
group, John Pocock and Quentin Skinner, as a reference, the point 
of convergence of their viewpoints is the need to study the linguistic 
context of speech acts in order to understand meanings of the past.  
In fact, they argue that the study of the linguistic context is a prerequisite 
for historical research—Pocock and Skinner merge epistemology and 
methodology to the point of making their methods forms of epistemic 
justification, transforming the study of linguistic contexts into a logic of 
discovery, in other words, an a priori for historical understanding (Bevir 
2000, 397–398).

The historical narrative of the following chapters will take as reference 
some methodological inputs provided by John Pocock, in the context of 
his writings on intellectual history.

14	 The Project of conceptual history has many affiliations with the Cambridge School of the history of 
political ideas, and it is not an exaggeration to refer to the work of scholars such Reinhart Koskelleck as 
contextualism, although in a broad sense. On the differences and similarities between the Cambridge 
School and Conceptual History, see, for example, Müller 2014, 86–87.
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Pocock has usually focused his work on the study of political thinkers 
and political ideas. Other domains of culture are not excluded for his 
research, but they never became the core of his concerns.

He often defines his work as an exercise in the history of political 
discourse—instead of the traditional label of history of political thought. 
The difference between the two types of history is radical, although both 
belong to the domain of intellectual history. While the latter is more 
conventional, the former reveals more clearly the changes that historiography 
has undergone since the 1960s in particular: the abandonment of the 
emphasis on the history of thought (and even more markedly, “of ideas”) 
in favour of something quite different: the history of discourse. Taking 
such a position, Pocock joins other intellectual historians enthusiasts of 
the linguistic turn in intellectual history, through constant and intense 
recourse to the theory and philosophy of language (Pocock 1985, 1–2).

Pocock seeks to interpret the political thought of authors, but 
according to the linguistic context in which they were inserted. That is 
why he is often labelled a contextualist, what does not mean his thought 
is not specific on what regards other contextualists, such as Skinner.15

Central to Pocock’s project on the history of political discourse are 
the ideas of langue and parole.

It is widely known that the widespread use of these terms is due to 
the Swiss linguist Ferdinand de Saussure.16 Pocock uses the distinction 
between langue and parole loosely to situate his work on two levels: that 
of language (langue), which means the linguistic context; and that of 
speech (parole), i.e. the way in which a subject—the author—appropriates 
language in order to reaffirm it or innovate it in a profound manner (Araujo 
2003, 10–11). In his own words: “For anything to be said or written or 
printed, there must be a language to say it in; the language determines 

15	 See the discussion in Bevir (2000, 395–411) and Tuck (1992, 273–289), on the (always elegant) disputes 
between Skinner and Pocock. Skinner’s seminal methodological work, which much influenced Pocock is 
Skinner (2002, 57–89).

16	 According to Saussure: “The study of speech is then twofold: its basic part—having as its object language, 
which is purely social and independent of the individual—is exclusively psychological; its secondary part—
which has as its object the individual side of speech, i.e. speaking, including phonation—psychophysical” 
(Saussure 1959, 18).
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what can be said in it, but is capable of being modified by what is said 
in it; there is a history formed by the interactions of parole and langue” 
(Pocock 2009a, 88).

By applying the distinction to the history of political discourse, 
Pocock is capable to see how langue and parole deeply interact and their 
influence on the production of a particular author’s work. For him:

the more complex, even the more contradictory, the language 
context in which he is situated, the richer and more ambivalent 
become the speech acts he is capable of performing, and the 
greater becomes the likelihood that these acts will perform 
upon the context itself and induce modification and change 
within it (Pocock 1985, 5).

Thus, both langue influences parole and parole is capable of modifying 
and transforming langue itself.

Within the dimension of the langue and with effects on the parole, 
is for the historian to study the languages in which a passage of political 
discourse was being developed. By this he means, in fact, sub-languages, 
i.e. idioms—which would be languages restricted to a specific activity—
and rhetoric. In some cases, those sub-languages are based on the 
institutional practices of the society studied—he provides as an example 
the professional jargon of lawyers and theologians; in other cases, they 
are based more on the rhetorical than the professional aspect—as modes 
of argumentation created or reinvented by the constant action of parole 
on langue. By investigating sub-languages the historian will be able to 
identify what the author of a certain text propounded or “said” (Pocock 
1985, 7–9).

As Cicero Araujo points out, the emphasis on analysing these 
sub-languages often leads Pocock to investigate not exactly authors, 
but key terms whose reciprocal relationship, in complementarity or 
opposition, would make up a given langue. For this reason, he focused 
on studies of the complementarities/oppositions between the notions 
of “virtue,” “corruption” and “law,” “right” and “manners,” between 
“authority” and “freedom,” between “real property” and “movable property”  
(Araujo 2003, 11).
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Pocock establishes some criteria for the historian to identify whether 
a “language” actually existed—and is not a product of his own mind.  
That happens in the following situations:

(a) as he can show that different authors carried out variant 
acts in the same language, responding to each other in it and 
employing it as a medium as well as a mode of discourse; 
(b) as he can show that they discussed one another’s use 
of it, devised second-order languages for criticizing its 
use, and identified it verbally and explicitly as a language 
they were using (this may be called the Monsieur Jourdain 
test); (c) as he can predict the implications, intimations, 
paradigmatic effects, problematics, etc., which the use of 
a given language will have entailed in specific situations, 
and show his predictions to have been fulfilled or, more 
interestingly, falsified (this may be called the experimental 
test); (d) as he experiences surprise followed by pleasure at 
discovering a familiar language in places where he did not 
expect to find it (this may be called the serendipity test);  
(e) as he excludes from consideration languages not available 
to the authors under discussion (the anachronism test) 
(Pocock 2009a, 94).

But the historian’s focus on languages, or rather sub-languages, within 
a given context, could give the impression she or he should represent in 
his own writing that same language that they identified. In this respect, 
Pocock warns that the language in which the historian reiterates the 
enunciations of the authors she or he studies will not (and cannot) be 
the one they use, but her or his own (Pocock 1985, 10).

This does not mean, however, that the language used by the historian 
should be “unfaithful” to the language identified in the authors studied. 
This would mean a real “mythification” of the past, in other words, the 
transformation of the past into a mere reflection of the present. In this 
sense, he warns: “a heuristic construction does not become a historical 
hypothesis until it is reworded in such a form that it can be tested by the 
rules of historical evidence” (Pocock 1989, 31).
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Although the authors associated with the Cambridge School often 
emphasise that contextual analysis requires an appreciation of the works 
of both “major” and “minor” authors, they attribute to the former a crucial 
role in the making of the langue itself, insofar as they are able to make 
bolder “moves.” Nevertheless, it is good to recall that an author will only 
be reputed as “major” if he or she is able to make these “bolder moves.” 
Just as the delimitation of the contexts in which authors are situated 
cannot be done a priori (Araujo 2003, 10), the consideration of an author as 
“major” will depend on how the historian perceived (if he or she perceived) 
the moves he or she made. According to Pocock, the historian needs the 
means to understand how a speech act is carried out in a given linguistic 
context and, in particular, how it operates and innovates upon it. This is 
called a “move”—which suggests the idea of a game or tactical manoeuvre. 
So, in order to understand what an author “was doing” when she or he 
made a “move,” it is necessary to understand “the practical situation he 
was in, of the case he desired to argue, the action or norm he desired to 
legitimate or delegitimate, and so on” (Pocock 1985, 14).

With regard to the problem of continuities and discontinuities, Pocock 
sees the history of discourse as the history of what he calls traditio, in 
its sense of transmission and especially translation. Langues and paroles 
are transmitted and reiterated both between actors within the same 
context and by actors in “historically discrete contexts” (Pocock 1985, 21).  
This leads to the possibility that the historian will find “various language 
contexts” in the same text (Pocock 2009a, 90).

Within this framework, Pocock assigns the historian the role of 
pursuing the various continua of interpretation and translation and of 
second-order discussions about the interpretation and translation of what 
he warns is inadequately called tradition (Pocock 1985, 28).

Despite her or his concern in analysing discursive continua, it does not 
inhibit the historian’s ability to identify existing discontinuities. This is 
so because discursive continua have in themselves various discontinuities, 
which cannot simply be rejected, especially because they will allow the 
historian to perceive the dynamics of the relationship between langue 
and parole, i.e. when a particular actor has produced an abrupt change in 
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context, capable of generating a discontinuity that will allow the emergence 
of a new context (Pocock 1985, 28).

Pocock also conceives the appropriation and expropriation of 
“languages” between rulers and ruled, “laypeople” and members of the 
intelligentsia—which brings us back to the question of the relationship 
between “erudite” and “popular” culture. If the historian of political 
discourse concentrates on the work of certain authors, this does not 
mean that she or he must not consider the impact these works had on 
the language used by “laypeople.” As he explains:

The creation and diffusion of languages, therefore, is in large 
measure a matter of clerical authority; the story of how 
literate professionals have become involved in directing the 
affairs of others and have obliged others to discourse in the 
languages which they have evolved; but at the same time, 
the story of how the laities have appropriated professional 
idioms to unprofessional purposes, have employed idioms 
from other sources in such a way as to modify their effects, 
or have developed rhetorics of hostility to the imposition 
of language upon them. Along this line we catch sight of 
the antinomian use of language: of the use by the ruled 
of the language of the rulers in such a way as to empty it  
of its meanings and reverse its effects (Pocock 2009a, 91).

Pocock passed away in 2023, some months before his 100 years 
old. Amazingly, his last years were of intense intellectual productivity.  
In one of his last articles, published in 2019, he engaged seriously 
with the critique of scholars enthusiast of the so-called “global turn” 
in intellectual history and vigorously continued to support the kind of 
contextualism he professed for decades, the one he preferred labeling 
“Cambridge method.” The “global turn” critique is essentially related to 
the fact that it is impossible to speak about only one context, due to the 
fact that different societies had developed their own political thought. 
Such an argument is not only related to the Eurocentrism that Pocock 
and his affiliates—it is argued—assumed in their writings, but about an 
epistemological difficulty in isolating contexts (Pocock 2019, 1–2).
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It is not the case to delve into Pocock’s response, but two aspects of 
his defence of the “Cambridge method” are worth mentioning.

First, he recalls that his method presupposes an “axial age” between 
different systems of political thought—intelligible as political vocabulary, 
despite being framed in different manners. Although some of his works—
but not all—deal with a specific system, nothing inhibits historians to 
deal with the interactions (through translation and comparison) between 
one or more systems (Pocock 2019, 3–6). In his words:

It is therefore possible to apply a method based on the 
spatial-temporal context to an ‘axial age’ in which a number 
of language-worlds co-existed, sometimes interacting and 
sometimes not, sometimes sharing a history and sometimes 
not, but self-referential in the sense that they framed the 
interior discourse of particular cultures. The ‘Cambridge 
method’ is no exception; its emphasis has been heavily upon 
the early-modern period (1500–1800 C.E.) of Euro-western 
intellectual history; but I have been trying to show that it is 
in principle applicable to cultures and histories other than 
its own (Pocock 2019, 7).

On what regards the epistemological criticism against contextualism, 
Pocock seems to suggest that is at stake a much deeper endeavour that aims 
to over-privilege “the ‘market’” at the expense of “the ‘state’.” This means 
“to empty the political, and in that sense the historical, of their capacity to 
counteract a globalized economy’s power to generate new ‘contexts’ more 
rapidly than we can control them or even call them by that name” (Pocock 
2019, 12). If such an acute diagnosis is correct, the criticism against the 
very possibility of historical contexts entails a certain conception about 
the politics of history, and the correlate values attached to it. The context 
is the place where the political exists and, thus, where affirmation and 
contestation, through different meanings, can take shape.17

There is certainly a risk in reducing to few pages the complex and 
rich thinking of a historian such as John Pocock. In any case, these are 

17	 The idea of a global history as applied to international law has already been scrutinised by some critical 
scholars. Although not applying the “Cambridge method,” they delved into the question of different 
contexts (“Eurocentric” and “peripheral”) and their politicization. See, e.g., Martineau (2014, 329–336).
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some basic tenets of his methodological ouevre that will be useful to 
investigate, in the next chapters, how the term “common heritage of 
mankind” has been understood by international lawyers as having many 
different meanings over a period of almost 25 years.
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From Arvid Pardo’s Proposal to Resolution 2749 
(1967–1970)

Contudo, em longe recanto,
a ramagem começa a sussurrar alguma coisa

que não se entende logo
e parece a canção de manhãs novas.

[Carlos Drummond de Andrade]

2.1. The Debate on the Extension of the Continental Shelf in the 
United Nations Convention on the Continental Shelf, 1958

In 1945, it was in the interests of the United States of America to 
consolidate areas of influence and a privileged position of world political 
and economic leadership that, at that time, was uncontested. If that is 
the case, it is less evident that many, both inside and outside the United 
States, were surprised by President Harry Truman’s proclamation, on 
28 September 1945, affirming the natural resources of the sea floor and 
subsoil of the continental shelf beyond the high seas, but contiguous to 
the country’s coast, “as appertaining to the United States, subject to its 
jurisdiction and control” (United States 1945a). The proclamation expressly 
admitted that its raison d’être stemmed from the need to search for new 
sources of oil and other minerals in an area considered to be a natural 
extension of the coastal State. The proclamation made no mention of the 
outer limit or depth of the continental shelf, “although an official press 
release that followed the proclamation alluded to a depth of 600 feet  
(183 metres) as the likely outer limit” (Andrade 1994, 30).

President Truman’s Declaration added a new area to be regulated by 
the international law of the sea, which traditionally divided the oceans 
only into the territorial sea and the high seas—and, in some parts of the 
globe, the contiguous zone.
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The United States’ proclamation, however, did not just affect the 
international law of the sea by introducing the concept of the continental 
shelf. Also on 28 September 1945, a less famous proclamation was 
issued on the conservation of fishery resources (United States 1945b). 
Such an act enabled the United States to establish fishing zones for the 
preservation of marine populations on the high seas adjacent to its coast. 
The existence of those fishing zones created an obligation for ships flying 
the flag of other states wishing to fish there to sign agreements with the 
United States. Fishing in those areas was then subject to regulation and 
control by those agreements.

The proclamations are at the origin of the most profound changes 
in the law of the sea during the 20th century, not only those concerning 
the regulation of the seabed but also other parts of the oceans. Both 
proclamations had an immediate effect on the international scene, not 
only because they directly produced legal effects—constituting what are 
known in the sources of international law as unilateral acts—but mainly 
because they set precedents for several other coastal states.18

Those precedents served as an impetus for various claims by 
states, some of which conformed to the limits set out in the American 
proclamations, others going beyond them.19 Some states integrated their 
continental shelves into the waters that covered them; others extended 
the area relating to the territorial sea to include the continental shelf 
(Zacklin 1975, 23). In any case, the US Declarations generated a need for 
uniform regulation of issues relating to the sea, given the multiplicity of 
formulas adopted by coastal states.

In a scenario of high regulatory uncertainty, the First United Nations 
Conference on the Law of the Sea was convened, resulting in four conventions 
in 1958: The Convention on the Territorial Sea and the Contiguous Zone; 
the Convention on the Continental Shelf; the Convention on Fishing and 

18	 For a historical account of the proclamations, see Scharf (2013, 107–122). The author depicts the internal 
forces in the US that propelled the proclamations, stressing the reluctance of the State Department because 
of their obvious implications for international law.

19	 Hersch Lauterpacht regretted the fact that the two US proclamations were enacted on the same day. 
Although both were independent from each other, “some states, in following the apparent example of 
the United States, have combined in the same instrument the claim to the adjacent submarine areas with 
sweeping assertions of sovereignty over the high seas” (Lauterpacht 1950, 412).
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Conservation of the Living Resources of the Sea of the High Seas; and the 
Convention on the High Seas.

Given the US proclamation of 1945 and the various national claims 
that addressed or encompassed the continental shelf, a new treaty was 
fully justified in order to put an end to, or more effectively manage, at least 
temporarily, a wide variety of disputes on the subject. Not surprisingly, 
however, the 1958 Geneva Convention on the Continental Shelf fueled 
new disputes and ultimately served as the reason for the emergence of 
the idea of the common heritage of mankind.

The primary source of dispute generated by the Convention was to 
be found in the very first article and the first definition contained in the 
treaty: the definition of the continental shelf. Article 1 stated:

For the purpose of these articles, the term “continental 
shelf” is used as referring (a) to the seabed and subsoil 
of the submarine areas adjacent to the coast but outside 
the area of the territorial sea, to a depth of 200 metres or, 
beyond that limit, to where the depth of the superjacent 
waters admits of the exploitation of the natural resources 
of the said areas; (b) to the seabed and subsoil of similar 
submarine areas adjacent to the coasts of islands.

This definition of the continental shelf was once considered “one of 
the most disastrous clauses ever inserted in a treaty of vital importance 
to mankind” (Friedmann 1971, 759). Its main flaw, without a doubt, 
was that it deployed the alternative conjunction or. Thus, the outer limit 
of the continental shelf could be found either from the depth criterion  
(200 metres) or from the exploitation criterion.

It has already been said that the adoption of the two criteria for the 
delimitation of the continental shelf arose from the lack of consensus 
during the preparatory work for the Conference, as well as various levels 
of criticism regarding the criterion that took into account only the depth 
of the shelf (Fiorati 1999, 30–31).

As international lawyers of that time could easily predict, the definition 
of the continental shelf was doomed to disappear in the future, precisely 
because it sought to freeze the present by assuming that there would be 
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a limit to the uses of the continental shelf.20 On the same grounds, one 
could argue that the old freedom of the seas—which included freedom of 
fishing—could no longer persist, because it presupposed the inexhaustibility 
of the sea’s living resources. In other words, the 1958 Convention on the 
continental shelf was grounded on a flawed assumption that underestimated 
the role of technology, even though it was clear since at least 194521 that 
technology was a considerable force in the issue of the exploitation of 
the sea’s living resources.

As a result, the 1958 Convention on the Continental Shelf increased 
the number of disputes between states. Although a high number of states 
did not ratify the Convention, its impact was not insignificant, since that 
was the first time a treaty attempted to regulate the continental shelf.

In this context, two different interpretations emerged on Article 1  
of the Convention on the Continental Shelf. These interpretations 
maintained their argumentative force even after the adoption of the 1982 
United Nations Convention on the Law of the Sea, concerning states that 
opposed the new treaty and still invoked the 1958 Geneva Conventions.

One of the first debates that exposed the two lines of interpretation 
and which, in their basic lines, began to be circulated among other 
international lawyers, took place in the pages of the most important 
international legal journal of the United States: the American Journal of 
International Law. The protagonists—Louis Henkin and Luke Finley—
debated in somewhat harsh tones between 1969 and 1970 about the 
legality—and desirability for national interests—of further extending 
the continental shelf of the United States. The debate was sparked, at 
least in part, by Henkin’s assertion that some lawyers defending certain 
positions in the public debate would do well to reveal the financial interests 
at stake that influence such positions (Henkin 1969, 506). Finley was a 

20	 In this sense, “the concept of exploitability embodied by the Convention stems from an incorrect belief 
that exploitation of submarine resources, though not heretofore allowed, became permissible only in 
terms of the concept of the continental shelf” (Oda 1968, 9).

21	 It is worth remembering that the idea that technical fishing capacities had grown significantly was already 
widely known. In the proclamation issued by the US government on the conservation of fishing resources 
in 1945, it was expressly stated that the progressive development of new methods and techniques was 
contributing to the intensification of fishing, seriously threatening, in certain circumstances, the depletion 
of fishing resources. See United States (1945b).
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member of the Technical Subcommittee that prepared reports for the 
National Petroleum Council and felt offended by the suggestion that, 
before that Council, he had defended the interests of private oil companies  
(Finlay 1970, 47–49). Although Henkin, in his rejoinder, denied having 
intended to target Finley with the statement (Henkin 1970, 62), the heat 
of the debate was not diminished.

In his first article, Henkin aimed to criticise the final report adopted 
by the National Petroleum Council which, based on the legislative history 
of the 1958 Convention on the continental shelf, recommended that the 
United States claim a continental shelf far beyond the geological shelf, to 
include the continental slope and the continental rise, and limited only 
to the abyssal regions. Beyond such a limit, there would be no urgency 
to develop a new legal regime, since the exploitation of the resources of 
these high depths was not foreseeable in the near future. Henkin argued 
that such a broad definition of the continental shelf could not be found in 
the Convention’s legislative history, and the National Petroleum Council’s 
report made selective quotations from the travaux préparatoires to support 
its argument (Henkin 1969, 506). Henkin himself used the legislative 
history of the Convention to support that the concept of adjacency 
was important for delimiting the outer limit of the continental shelf, 
maintaining that considerable distances from the coast did not fulfil the 
adjacency requirement. In that regard, he borrowed a statement from the 
International Court of Justice in the Northern Continental Shelf Cases, 
which held that a continental shelf with an outer limit of 100 miles or much 
less did not meet the adjacency requirement.22 In other words, Henkin’s 
primary interest was to criticise the idea of expanding the continental 
shelf far beyond the 200-metre depth provided for in the 1958 Convention, 
using the legislative work of that treaty to his advantage.

In his response to Henkin’s article, Finley aimed to demonstrate that 
the selective use of quotes from the travaux préparatoires of the Convention 
was made not by the final report of the National Petroleum Council, but 

22	 For the case, see International Court of Justice (1969, 3–57). It is relevant to note that this was a rhetorical 
argument widely used by those in favour of a continental shelf of more modest width, taking little account 
of the inter partes effects of the decisions of the International Court of Justice or the circumstances of the 
case.
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by Henkin himself. Finley’s basic premise was that an extension of the 
continental shelf would be widely justified if recourse were made to the 
intention of the parties during the drafting of the 1958 Convention.  
He criticised the misuse, in his view, of the International Court of Justice’s 
decision in the Northern Continental Shelf Case, suggesting that the Court 
was dealing not with the extension of the continental shelf, but with the 
definition of the limits between adjacent coasts. For him, the criterion of 
adjacency was followed in the position espoused in the National Petroleum 
Council’s report.

Henkin’s rejoinder was based on the same premises as the first article, 
corroborating them and countering Finley’s arguments.

Although the debate between Henkin and Finley reinforced 
disagreements in the interpretation of international legislative texts, 
in the final analysis, it also reinforced an important convergence in the 
understanding of the international legal regime to be applied to the seabed.

Both scholars converged on the idea that an implicit defence of 
private interests is not legitimate. Finley denied that he was being guided, 
academically and implicitly, by such interests; Henkin hastened, in his 
reply, to say that Finley did not use such a strategy.

However, the debate only misvalues the implicit defence of private 
interests, and not the defence of private interests per se. For both scholars, 
there is no discomfort in explicitly defending private interests. The debate, 
therefore, revolves around something close to the idea of intellectual 
honesty, and not the difference between particularism and universalism 
in academia.

That is so since at no point was the influence of particularist nationalist 
factors excluded in the debate on the extension of the continental shelf.

In his first article, Henkin made a point of emphasising that the 
defence of a smaller continental shelf was helpful for the interests of the 
United States. The logic was simple: if the United States decided to extend 
its continental shelf, this would have a multiplier effect on the claims 
of other coastal states with larger continental shelves. That would pose 
serious problems for the United States, whose national security interests 
depended on the free movement of submarines, which were supported by 
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equipment installed on the sea floor (Henkin 1969, 509). For the areas 
beyond this narrower limit of the continental shelf, the solution that best 
corresponded to American interests was the internationalisation of the 
region. Finley, for his part, although he gave his article a more “technical” 
connotation in the discussion about the extension of the continental shelf, 
nevertheless endorsed the conclusions of the National Petroleum Council 
report, which, in the first and last analysis, were intended to safeguard 
American national interests.

As will be seen later, the discussion between universalist and 
particularist interests will return with vigour in the debates on the seabed, 
but hardly as transparently as in the debate between Henkin and Finley.

2.2. The Limits of the Continental Shelf and the 
Internationalisation of the Seabed

The debate between Henkin and Finley also revealed specific variants 
of a much larger debate on the regulation of the seabed, specifically whether 
it was included in the geological concept of the continental shelf. In this 
broader debate, some attempted to widen the interpretation of Article 1  
of the Convention on the Continental Shelf; others aimed only to rule 
out the application of Article 1, or at least its final part, which dealt with 
the criterion of exploitation, because it was unreasonable.

In 1968, an authoritative commentator set out the three basic lines of 
that more general debate that developed during the 1960s (Oda 1968, 5).23

The first argued that any state could claim a monopoly on the 
resources within some parts of the seabed, as long as they engaged in 
effective exploitation of those resources. Such a regime was based on a 
system of freedom applicable to all states.

The second line of thinking sought to grant the United Nations or 
another international organisation some title over the seabed. During the 
period, the most widespread models for the actions of both the United 
Nations and a future international organisation argued that those institutions 

23	 It is true that other proposals, in addition to the three, were put forward by individual institutions or 
authors. However, Oda's characterisation reflects, in basic terms, the leading positions on the subject.  
For a summary of other positions, see Orrego Vicuña (1976, 221–223).
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would provide licences or permits for seabed resources to be exploited. 
This line of thinking became widely known as the internationalisation 
of the seabed.

Finally, the third line aimed to put control of seabed resources in 
the hands of certain states. Often, the argument flowed from the idea 
that states could extend their continental shelves to the seabed, limited 
only by the continental shelf—also extended—of another state. For some 
supporters of this line of thinking, Article 1 of the Geneva Convention 
on the continental shelf did not spell out a strictly geological concept of 
platform but a concept grounded on the idea of exploitation.24

Those three lines of thought were developed during the 1960s and were 
well-defined by the end of the decade; the less frequently asked question, 
however, is when those positions began to take hold. Understanding the 
beginning of a seabed “moment”25 is essential to understanding what 
later became its regulation.

Peter Bautista Payoyo, in an excellent book on the topic, comes to 
quite convincing conclusions about such a “moment.”

He recognises that during the elaboration of the 1958 Geneva 
Convention on the continental shelf, there were serious doubts—both at the 

24	 Shigeru Oda, based on an excessively literal interpretation of Article 1, concluded that all the submarine areas 
of the world would have been divided between the coastal states under that article. Although he seems, 
de lege ferenda, to repudiate such an idea, he believes that this is the logical consequence of the definition 
contained in Article 1. For this reason, Oda called for a change in the rules on the continental shelf (Oda 
1968, 9–10). That position reveals that certain conceptions about the formal sources of international law 
markedly influenced the debate on the seabed. Interpretation could thus not result in the radical mutation 
of a provision contained in a treaty; the solution would necessarily have to come through legislation.  
In 1966, Andrassy was perplexed about the unbridled results that a literal interpretation of Article 1 would 
generate; despite that, he considered that other interpretations of the provision conflicted with its very 
literalness. Like Oda, Andrassy suggested that the best solution to the problem was to draw up a treaty in 
order to resolve the issue definitively. See Andrassy (1966, 700–704). As will be seen, this type of conception 
about the formal sources of international law appears in future debates on the seabed.

25	 By “moment”, I mean a period in which themes associated with the international legal regulation of the 
seabed gained prominence. However, I also use the word similarly to Pocock in one of his highly acclaimed 
books. In his words: “‘the Machiavellian moment’ denotes the problem itself. It is a name for the moment in 
conceptualized time in which the republic was seen as confronting its own temporal finitude, as attempting 
to remain morally and political stable in a stream or irrational events conceived as essentially destructive 
of all systems of secular stability” (Pocock 2016, xxiv). As will be seen throughout this and the following 
chapters, for many international lawyers, improper interpretations of the growing claims of states over 
their continental shelves could lead to a kind of temporal finitude of international law, where disorder and 
irrationality were to prevail and destroy the foundations of the system.
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Conference that led to the treaty and even before, when the International 
Law Commission prepared its draft article on the subject—about the need 
to include the criterion of exploitation in what would become Article 1  
of the Convention. Despite that, the “flexible” criterion established in 
Article 1 won out. When the text of the Convention was approved, there 
was no doubt about its content: that the continental shelf would be open 
to scientific developments in terms of its future uses. Article 1 was the 
result of the view of some delegations to the Conference that it would 
not be possible to prevent scientific and technological progress and 
that the possibility of mixing a geological criterion (200 metres) with a  
non-geological criterion (exploitation) was the only alternative that could 
be agreed upon by states. That is why, at the beginning of the 1960s, it 
seemed well established that Article 1 of the Convention, including the 
exploitation criterion, was a customary international legal rule (Payoyo 
1997, 185–186).26

Before the 1958 Convention, some scholars were enthusiastic about 
the exploitation criterion. In 1955, one commentator, a professor at an 
American university, considered it regrettable that the International 
Law Commission, in one of its drafts, had abandoned the criterion 
of exploitation in order to maintain only the criterion of a depth of  
200 meters. For him, discarding the exploitation criterion might bring “more 
instability, vagueness and uncertainty rather than to the uniformity, fixity 

26	 Payoyo’s argument does not seem so convincing when it comes to defending the customary nature in totum 
of Article 1 of the Convention in the 1960s. It is not unlikely that at that time it was already possible to 
speak of a customary rule that allowed continental shelves to be extended beyond 200 meters, not because 
of the exploitation test, but because they were seen as a natural prolongation of the land territory, taking 
into account geomorphological and geological criteria. That is Robert Jennings' position, based on the case 
law of the International Court of Justice on the subject of the continental shelf. For the British professor, 
the consideration of geomorphological and geological criteria emphasised the concept of adjacency as 
essential for delimiting the maximum length of the shelf. In practical and logical terms, he associated the 
criterion of adjacency, based on custom, and that of exploitation, based on the Convention, to conclude 
that “It may well be, therefore, that (…) the extent of the continental shelf jurisdiction governed by the 
Convention be regarded as approximating to that sanctioned by general law” (Jennings,1969, 831–832). 
However, even if Payoyo's argument does not seem so convincing concerning the customary nature of 
the criterion of exploitation, it was even less convincing to maintain that, beyond the depth of 200 metres, 
the regime of freedom of the seas applied to the seabed - as circles especially in the United States tried to 
claim, as will be seen. The customary rules that may have existed at the time were limited to establishing 
the limits of the continental shelf; they did not deal with the regime to be applied to the seabed beyond 
the maximum limit of the shelf.



62

International Lawyers and the Uses of the Notion of Common Heritage 
of Humankind as Applied to the Deep Seabed (1967–1994)

and certitude which the Commission hoped to have for legal regulation 
of the continental shelf” (Koh 1955, 525).

Others criticised the exploitation criterion, stating that the 200-metre 
criterion would be preferable because of the “certainty that it affords,” 
minimising conflicts (Morris 1958, 44). Nevertheless, this criticism was 
based on the preference of the authors, not on the unreasonableness, 
imprecision or ambiguity of the exploitation criterion.

Such a scenario began to change when some realised that the mineral 
resources of the deep seabed could be subject to the exploitation referred 
to in Article 1 of the Convention.

In 1965, the issue of exploiting mineral resources on the seabed was 
widely brought into the public debate. John Mero’s book, The Mineral 
Resources of the Sea, was based on a highly optimistic expectation of 
the advantages that such resources, especially the so-called manganese 
nodules,27 would bring.28 Despite the fact that many of Mero’s predictions, 
especially on the profitability in producing minerals from the seabed, did 
not materialise, the book’s publication sparked considerable interest in 
academic and commercial circles in the United States.29 Although certain 
academic institutions have also influenced the resurgence of such interest 
(Buzan 1976, 62), Mero’s book has had a greater impact on the debate.

That news was enough to reinvigorate the debate around the concept 
of the continental shelf contained in the 1958 Convention, but now from 
a new angle: the possibility, at least in theory, of extracting economic 

27	 In the words of Arvid Pardo, Malta's ambassador: “Manganese nodules are irregularly spherical in shape, 
like potatoes, ranging from 0.5 to 25 cm, in diameter, and are commonly found on the surface of the 
ocean floor at a depth of between 1,500-6,000 metres, Concentration of the nodules on the ocean floor, 
their chemical composition and the extent of the deposits vary widely. It would appear that about 20 per 
cent of the surface of the Pacific Ocean floor is covered by nodules, sometimes in the almost incredible 
concentration of 50 kg. per square metre. Maximum known metal content of the main materials in the 
nodules has been determined as follows: 57.1 per cent manganese, 39.5 per cent iron, 2.1 per cent cobalt, 
2.9 per cent copper, 2.4 per cent nickel and .5 per cent lead” (United Nations 1967a, 4).

28	 Buzan wryly recalls that Mero took this optimism to the last consequences, founding a company himself 
to exploit the resources of the seabed: Ocean Resources Inc. See Buzan (1976, 62).

29	 Three leading commentators credit Mero with compiling most of the existing information on manganese 
nodules. They also seem to establish a link between Mero's book and the beginning of the White House's 
concerns about the exploitation of such resources. See Nandan, Lodge and Rosenne (2002, 9–10). Mero’s 
book was also at the basis of Arvid Pardo’s predictions in his famous speech (which was one of its 
weaknesses) (Allen 1992, 22).
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benefits from the deep seabed. Only after this news, the argument was 
put forward not only that the concept in Article 1 was flawed, but that it 
“did not actually mean what it said!” (Payoyo 1997, 188). In other words, 
while there had long been a significant number of criticisms of the concept 
contained in Article 1, they led to the idea that the Geneva Convention 
produced an “uncertain extent” of the continental shelf; from that moment 
on, the idea that the Convention had an “uncertain intent” regarding the 
definition of the outer limits started to circulate (Payoyo 1997, 190).

In his book, John Mero showed a preference for the exploitation of 
oceanic mineral resources to be carried out under the regime of freedom of 
the seas, which shows his interest in the extraction of minerals, including 
on continental shelves that were already claimed or could potentially be 
claimed by different states in the future.

The argument in favour of the application of the freedom of the 
seas to the seabed was well received by decision-makers in the United 
States. However, the idea of exploitation—as established in Article 1 
of the Geneva Convention—could not be completely ruled out, since it 
would close off political alternatives for the United States. From then on, 
US policy on ocean mineral resources varied between establishing a fixed 
limit for the continental shelf and enshrining the idea that the intention 
in establishing the exploitation criterion in the 1958 Convention was 
undefined. While at the end of the 1950s and beginning of the 1960s, 
many considered Article 1 of the Convention to be moderate or extreme, 
in 1969, there was hardly anyone who argued that a literal interpretation 
of the article was reasonable, as far as the exploitation criterion was 
concerned (Payoyo 1997, 192–197).30 The definition of Article 1 became 
an unresolved problem, insofar as the Convention sought to define the 
continental shelf beyond the geographical criterion (Dean 1967, 426).  
The provision was also reputed as ambiguous and required revision 
(Krueger 1968, 6, 8).

The two positions—establishment of a fixed limit or indeterminacy 
based on the idea of exploitation—had as their common point the 

30	 As shown by the above arguments of Oda and Andrassy, even when the literality of the article was invoked, 
it was often accompanied by the proposal of a new treaty on the subject.
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criticism of a treaty and fuelled serious doubts about the legal regulation 
of the seabed, which needed to be filled either by a (new) treaty or by an 
analogous regulatory regime, such as the one applied to the high seas.  
That is why, it seems, if the proposals for the delineation of the continental 
shelf failed, i.e. the drafting of a new treaty on the subject, the flank of 
indeterminacy would be open to applying the regime of freedom of the 
seas to the seabed by analogy, given the lack of international regulation 
on the subject.

Many of the debates that took place at the end of the 1960s on the 
outer limit of the continental shelf—and the Henkin/Finley debate would be 
a good example of that—revolved around the drafters’ intention regarding 
Article 1. Hence, the excessive recourse to the travaux préparatoires, as well 
as to the works on the subject within the International Law Commission.

If Payoyo’s insightful argument is correct—and several indications lead 
us to believe so—a lot can be explained about the position of the United 
States after the adoption of the 1982 Convention’s text on the regime to 
be applied to the seabed and—what interests us most—about the stance 
of international lawyers concerning this position. The main question 
revolved around what constituted the outer limits of the continental shelf. 
That became a recurring theme, especially among American international 
lawyers, in their analyses of the shortcomings of the exploitation criterion 
laid down in the Geneva Convention on the continental shelf.

Together with the debate on the outer limits of the continental shelf, 
another debate took shape, which sought to provide not an interpretative 
but an institutional response to the shortcomings of Article 1 of the 1958 
Geneva Convention. Among the three positions described on the issue 
of the seabed, the internationalisation proposal brought the expectation 
that a uniform solution, negotiated multilaterally rather than unilaterally, 
could be reached for the question of the exploitation of seabed resources, 
which required a broad negotiation involving all states.

The debate on internationalisation began in earnest in the second 
half of the 1960s, although the International Law Commission discussed 
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it as early as the 1950s.31 The debate has been mainly guided by economic 
interests—benefits from the exploitation of seabed resources—but 
aspects of production were not as important as those on the distribution 
of benefits on an international scale (Payoyo 1997, 247).

The United Nations Economic and Social Council discussed the issue 
of internationalising resources beyond the continental shelf (Payoyo 
1997, 173–174). Various associations and scientific institutions proposed 
frameworks for the international regulation of seabed resources, such as 
the Commission for the Study of the Organisation of Peace, the Centre 
for the Study of Democratic Institutions, the Stockholm Institute for 
International Peace Research, the Institute of International Affairs in 
Rome, the American Assembly, the Centre for World Peace through Law, 
the American Bar Association, the International Law Association and the 
Afro-Asian Legal Advisory Committee. Some of those proposals sought 
to establish greater benefits for developing states from the exploitation 
of resources (Orrego Vicuña 1976, 223–226).32

On a political level, the most important pronouncement on the 
issue was made on 13 July 1966 by US President Lyndon Johnson. In his 
speech, Johnson recognised the need to seek international solutions to 
the issue of national appropriation of the seabed. His eloquent phrases 
meant that the United States saw the establishment of an international 
regime as a concrete alternative to the uncertainty over the limits of the 
continental shelf. The relevant part of the speech—and the one most 
quoted by the authors—was clear, in the following terms:

Truly great accomplishments in oceanography will require 
the cooperation of all the maritime nations of the world. 
And so today I send our voice out from this platform calling 
for such cooperation, requesting it, and urging it.

(...)

We greatly welcome this type of international participation. 
Because under no circumstances, we believe, must we ever 

31	 It is interesting to note that, during the 1958 Conference for the Law of the Sea, its President, Prince Wan 
Waithayakon, Prince of Thailand, named the sea the “common heritage of mankind” (Schrijver 2015, 1257). 
However, from such a term, no concrete normative proposal emerged for regulating the seas.

32	 For a more recent account of those early proposals, see Ranganathan (2021, 236–237).
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allow the prospects of rich harvests and mineral wealth 
to create a new form of colonial competition among the 
maritime nations. We must be careful to avoid a race to grab 
and to hold the lands under the high seas. We must ensure 
that the deep seas and the ocean bottoms are, and remain, 
the legacy of all human beings (Johnson 1966).

Some commentators stated that the idea espoused in President 
Johnson’s speech was not taken forward by the US State Department 
(Payoyo 1997, 255). That is partly correct, as the internationalisation 
of the seabed has always been, if not a priority, at least a possibility for  
US diplomacy.

In academia, some scholars emphatically defended the idea of 
internationalisation. For example, Elisabeth Mann Borgese33 saw the 
debate on the appropriation of the seabed as an opposition between the 
law of the land and the law of the sea. While the law of the sea would be a 
system based on peace and mutual cooperation, the law of the land was 
the law of war, exclusion, competition and conflict. Nationalist claims to 
the sea’s soil and subsoil would resemble the logic of the law of the land. 
Departing from such an opposition, it is easy to deduce that the author 
believed that the law of the sea should not be interfered with by the 
doctrines and institutes of the law of the land (Borgese 1970, 226, 229).34

This somewhat simplistic association by a notable academic like Borgese 
stemmed more from a euphoria around the idea of internationalisation than 
from a lack of intellectual rigour. The growing thesis of internationalisation 

33	 Borgese was a close collaborator of Arvid Pardo since the 1960s and, for decades, was involved in advancing 
the notion of the common heritage of mankind. For her role during those years, see Allen (1992, 36–52) 
(who interviewed Borgese). A recent publication evaluates Borgese’s contribution to the development of 
the new law of the sea, with several references to the common heritage of mankind. See Meyer (2022). 

34	 Although there is no apparent link between Borgese’s work and Carl Schmitt’s, it is worth remembering 
that at the end of the first half of the 20th century, the latter had advanced a famous argument about 
the opposition between land and sea in his works on international law, but without any idealistic traits or 
pacifist sympathies. For Schmitt, the so-called Ius publicum europaeum developed from the distinction 
between firm land and free sea. This distinction was at the very centre of the Ius publicum europaeum’s 
regulation of European international relations and, later, of Europe’s relations with its colonies around the 
world. Although this balance was in place for many years, the emergence of certain concepts—such as the 
territorial sea drawn from the maximum range of a cannonball—sometimes demonstrated the attempt 
to apply a typically “land argument” on the sea (Schmitt 2006, 172–184). Schmitt’s work was originally 
published in German in 1950.
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brought with it the expectation of a new type of institutionalisation of 
relations arising from the activities of states in the oceans.

Others, less euphoric, saw internationalisation as the solution 
to the various problems arising from the claim for larger continental 
shelves. Robert Creamer, for example, argued that the United Nations, 
as an international legal person, should have ownership of the seabed, 
possessing “the legal capacity to hold territory in its own right” (Creamer 
1968, 227–228). The means to advance such an internationalisation 
through the United Nations or another international organisation was 
not yet clear in his or others’ view. However, it was growingly clear that 
some redistributive system, which took into account the interests of 
developing states, should be created (Young 1968, 647).

Of all the proposals for the internationalisation of the seabed, one 
stands out, with definitive consequences not only for the future legal 
regulation of the oceans, but for international law as a whole.

2.3. Arvid Pardo’s Proposal Between Discontinuity and Continuity

The second half of the 1960s was an auspicious period, as we have 
seen, for the emergence of various projects to regulate the seabed. Pardo’s 
proposal, launched at the United Nations General Assembly in 1967, 
was just one of them. The principles on which it was based were not so 
innovative. The incorporation of ideas such as the peaceful use of the seabed, 
the non-appropriation of the seabed, the emphasis on environmental 
aspects and the redistribution of resources from the exploitation of 
ocean minerals was not so novel, as they had already been incorporated 
into projects that had emerged before or at the time of Pardo’s proposal. 
However, one cannot simply dismiss the idea that Pardo’s proposal was a 
“move” in the discussion on seabed issues. Indeed, the spread sentiment 
that Pardo’s proposal was a breakthrough was advanced, in large part, 
by the enthusiasm with which certain states and scholars embraced 
it—already at the time of the Third United Nations Conference on the 
Law of the Sea the “fatherhood” of the notion of the common heritage of 
mankind as applied to the seabed was often attributed to him. However, 
there are elements in the proposal that resemble the idea of a rupture, 
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not because of the principles on which it was based, but because of the 
form and circumstances in which it was forwarded. That is why Arvid 
Pardo’s proposal lies both in a spectre of continuity and discontinuity in 
the international legal discourse.

On 17 August 1967, the Permanent Mission of Malta to the United 
Nations submitted a proposal to the Secretary-General to include on the 
agenda of the next session of the General Assembly the topic: “Declaration 
and treaty concerning the reservation exclusively for peaceful purposes of 
the sea-bed and the ocean floor, underlying the seas beyond the limits of 
present national jurisdiction, and the use of their resources in the interests 
of mankind.” Attached to the proposal was a memorandum explaining the 
objectives of including the issue on the agenda of the General Assembly 
(United Nations 1996, 8).

The memorandum recalled the importance of the issue because the 
seabed and oceans beyond territorial waters and/or continental shelves 
were the only areas on earth that had not already been appropriated. 
However, due to technical advances, there was a growing risk that those 
areas would be claimed as part of national jurisdictions. That would result 
in the militarisation of the seabed and the exploitation and depletion of 
the resources found there for the benefit of technologically developed 
states. Against this backdrop, the Maltese Mission concluded that it 
was necessary to declare the seabed and oceans a common heritage of 
mankind and that steps should be taken to draw up a treaty containing 
the following principles:

(a) The sea-bed and the ocean floor, underlying the seas beyond the 
limits of present national jurisdiction, are not subject to national 
appropriation in any manner whatsoever;

(b) The exploration of the sea-bed and of the ocean floor, underlying 
the seas beyond the limits of present national jurisdiction, shall be 
undertaken in a manner consistent with the Principles and Purposes 
of the Charter of the United Nations;

(c) The use of the sea-bed and of the ocean floor, underlying the seas 
beyond the limits of present national jurisdiction, and their economic 
exploitation shall be undertaken with the aim of safeguarding the 
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interests of mankind. The net financial benefits derived from the use 
and exploitation of the sea-bed and of the ocean floor shall be used 
primarily to promote the development of poor countries;

(d) The sea-bed and the ocean floor, underlying the seas beyond the 
limits of present national jurisdiction, shall be reserved exclusively 
for peaceful purposes in perpetuity (United Nations 1996, 8–9).

The memorandum also highlighted that the treaty to be established 
to regulate the issue should contemplate an international agency with 
jurisdiction, as a trustee for all countries, over the seabed and the ocean 
floor, and underlying the seas beyond the limits of the then-current 
national jurisdictions. Such an agency would be responsible for regulating, 
supervising and controlling activities in this area, ensuring that these 
activities were conducted in a manner consistent with the principles and 
provisions of the proposed treaty (United Nations 1996, 9).

The issue was included on the agenda of the General Assembly and 
allocated to the First Committee.

In presenting the issue to the First Committee, the Maltese Mission 
offered a more detailed overview of the circumstances that led to the 
proposal (United Nations 1967a, 1–15; United Nations 1967b, 1–3).

It was then said that the appropriation of increasing portions of the 
seabed and oceans was possibly inevitable and that the legal framework 
at the time, unfortunately, encouraged, rather than discouraged, national 
appropriation of the seabed beyond the geophysical continental shelf. The 
term “inevitable” and others like it were constantly repeated in various 
parts of the presentation.

Pardo described in detail the main resources to be found on the 
seabed, as well as the technological possibilities available at the time for 
their exploitation. With particular regard to the first aspect, he explicitly 
used data from the aforementioned book by John Mero.

The presentation expressly recalled the efforts of institutions 
such as World Peace through Law, the Commission for the Study of the 
Organisation of Peace and the International Law Association, calling for 
the establishment of an international regime for the seabed resources. 
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It stressed the need to establish clearly defined limits for national 
appropriation of the seabed and, beyond these limits, the need to create 
an international agency.

The Maltese representative also argued, apparently in a more 
comprehensive way than in the memorandum attached to the proposal to 
include the issue on the General Assembly agenda, that the international 
agency should have the power to act on “all activities on or under the 
oceans and the ocean floor” in the area not subject to national jurisdiction 
(United Nations 1996, 11).35

The presentation also stressed the need for the future treaty to contain 
certain principles, including those that had already been outlined in the 
aforementioned memorandum, as well as others such as: free scientific 
research, environmental preservation and the need to delimit areas of 
national jurisdiction. Thus:

(a) The sea-bed and the ocean floor, underlying the seas beyond the 
limits of national jurisdiction as defined in the treaty, are not subject 
to national appropriation in any manner whatsoever.

(b) The sea-bed and the ocean floor beyond the limits of national 
jurisdiction shall be reserved exclusively for peaceful purposes.

(c) Scientific research with regard to the deep seas and ocean floor, 
not directly connected with defence, shall be freely permissible and 
its results available to all.

(d) The resources of the sea-bed and ocean floor, beyond the limits 
of national jurisdiction, shall be exploited primarily in the interests 
of mankind, with particular regard to the needs of poor countries.

(e) The exploration and exploitation of the sea-bed and ocean floor 
beyond the limits of national jurisdiction shall be conducted in a 
manner consistent with the principles and purposes of the United 
Nations Charter and in a manner not causing unnecessary obstruction 
of the high seas or serious impairment of the marine environment 
(United Nations 1996, 11).

35	 Pardo did not call, at that time, for the United Nations to be that international agency, deviating from 
several previous proposals (Allen 1992, 16).
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It was also recommended that the General Assembly adopt a 
Resolution which, in addition to establishing the essential principles of 
the common heritage of mankind as applied to the seabed, declared that 
claims to sovereignty over the seabed beyond current national jurisdictions 
should be frozen until a clear definition of the continental shelf had 
been achieved. It was also advanced that a body be set up to study the 
implications of establishing an international regime for the seabed, that 
a treaty be drawn up on the subject and, subsequently, that an agency be 
set up to give effect to the main provisions of the future treaty.

An accurate analysis of Pardo’s proposal shows that it remains in 
the same discursive field as that of the debate on the appropriation of 
the seabed. However, its resonance was gigantic.

A more precise understanding of Arvid Pardo’s proposal requires not 
only reading the memorandum attached to the proposal to include the 
issue on the agenda of the General Assembly, but also the explanations of 
the proposal made at the First Committee. Departing from both elements, 
it can be said that, for Pardo, the elements of the common heritage of 
mankind were as follows:

a)	 no subjection of the seabed to national appropriation;

b)	 the use and exploitation of the economic resources of the seabed 
in the interests of mankind, taking particular account of the 
needs of poor countries;

c)	 the use of the seabed exclusively for peaceful purposes;

d)	 freedom of scientific research on the seabed;

e)	 exploitation of the seabed in accordance with the principles and 
purposes of the United Nations Charter;

f)	 exploration and exploitation of the seabed in such a way as not 
to cause unnecessary obstruction on the high seas or serious 
damage to the marine environment;

g)	 creation of an international agency to manage the seabed.36

36	 Years later, after the adoption of the 1982 Convention, Pardo himself mentioned five major implications 
from the common heritage of mankind as proposed by him as a representative of Malta. They are more 
general in scope: “first, the common heritage can be used but not owned; second, use of the common 
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These elements contained four dimensions: a peaceful dimension, 
undoubtedly due to the growing confrontation between the two great 
superpowers of the time, which could lead to an arms race on the 
seabed; an economic and technological dimension, insofar as it was seen 
that technological advances would lead to the possibility of selective 
exploitation of mineral resources, since not all states had sufficiently 
advanced machinery to conduct prospecting for minerals at high sea 
depths; an environmental dimension, which took into account the fact 
that the exploitation of minerals in the seabed could cause pollution and, 
consequently, serious damage to the marine environment; a developmental 
dimension, closely linked to the economic and technological dimension, 
since the unilateral exploitation of seabed resources could increase the 
gap in terms of development between rich and poor countries (Payoyo 
1997, 178).

One point that deserves due attention, and which is often overlooked, 
is that the explanation of the proposal made by the Maltese Mission to 
the First Committee of the General Assembly advanced the idea—unlike 
the memorandum attached to the proposal to include the issue on the 
agenda of the General Assembly—that the agency to manage the seabed 
should not be restricted to acting there, but should have jurisdiction over 
the oceans themselves, including natural resources, living and non-living 
(Scovazzi 2000, 120). The implementation method was unclear, partly 
because it was not explained what such an agency should do in the waters 
overlying the seabed.

Arvid Pardo’s proposal joined the chorus of advocates for the 
internationalisation of the seabed by rejecting the provisions of Article 1  
of the Geneva Convention on the Continental Shelf. It started from 
somewhat dubious premises, such as a sentiment of inevitability of 

heritage requires a balanced system of management; third, the concept of common heritage implies an 
active sharing of benefits; fourth, the concept implies reservation for peaceful purposes; and finally, common 
heritage promises reservation for future generations” (Pardo 1983a, 96). It is interesting to note that he 
does not explicitly mention the need for an international organisation to manage the common heritage 
(although he insisted several times on this point). Moreover, he is open to incorporating environmental 
concerns under the rubric of “future generations.” On this last aspect, it is worth mentioning contemporary 
readings that emphasise the environmental dimension in Pardo’s original proposal (Mickelson 2019, 637–341). 
However, the weight of this dimension is not entirely clear, considering the primary sources on the subject.
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national appropriation of the seabed (Payoyo 1997, 216) and made use 
of a single interpretation of Article 1 of the Convention. In 1967, the 
situation surrounding the extension of continental shelves by different 
states was somewhat undefined, both in the practice of states and among 
scholars. That was so among states because various protests from other 
states followed national claims for extension of continental shelves; among 
scholars, because the interpretation that the legislative “intention” of 
the Geneva Convention on the Continental Shelf ’s drafters was to leave 
no room for states to extend their continental shelves indefinitely was 
gaining ground, especially in the United States.

However, Pardo’s argument, even if it was based on dubious premises, 
shows that the Maltese ambassador was well-informed and acquainted 
with the discussions on claims for larger continental shelves (but also 
of proposals for the internationalisation of the seabed). In this sense, 
he realised the timing for his proposal was perhaps the most adequate 
one (Ranganathan 2021, 238). Moreover, the terminology used by him 
(“common heritage of mankind”) had a clear “intrinsic emotive appeal” 
(Pinto 2012, 24).

His presentation explicitly took into account the debate that was 
taking place on the interpretation of Article 1 of the Convention on 
the Continental Shelf, highlighting the views that sought to extend or 
restrict the length of the continental shelf. For example, when referring 
to Shigeru Oda’s argument, which concluded, in a literal interpretation 
of the provision, in favour of the expansion of the continental shelf ’s 
extension, he stated, in a pretty dramatic way, that state practice on the 
subject was heading towards claims of an even greater extension than 
scholars could envisage. Thus: “More important than the opinion of jurists, 
however, and however distinguished they may be, is the action taken by 
governments: and such action appears to be increasingly based on an 
interpretation of the 1958 Geneva Convention even more far-reaching 
than that of Professor Oda” (United Nations 1967a, 9). He added: “It is 
even less credible that technologically advanced countries, encouraged by 
the terminology of the juridical masterpiece produced by the International 
Law Commission, would agree to adopt a restrictive interpretation of 
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their rights under the Geneva Convention when their defence needs are 
directly involved” (Nations 1967a, 10).37

The assessment that the extension of the continental shelves could 
be inevitable, if no measures were taken to the contrary, had the most 
burning consequence of potentiating the fear that many already had 
of the oceans becoming large lakes. The explicit recourse to the idea of 
inevitability addressed to an audience such as the General Assembly 
meant something quite different than it would if deployed, for example, 
by a scientific association. Although Malta’s proposal was essentially 
indistinguishable from similar proposals that had already been advanced, 
the circumstances and the moment in which it was addressed, however, 
made it different from others. The idea of inevitability put forward by 
Arvid Pardo seems to be a perfect example of a “move” made that differs 
from other ideas in the same context.

Pardo’s insistence on a single interpretation of the regime then in 
force for the continental shelf—that states could continuously expand 
their continental shelves—also served the purpose of calling the General 
Assembly’s interest in the issue. Both the memorandum and Pardo’s 
explanations in the First Committee show that he was well informed 
about the state practice and scholarly debates on the interpretation of 
Article 1 of the Geneva Convention on the Continental Shelf. It would 
have been perfectly possible for Pardo to support an argument relying on 
the intention of Article 1 of the Convention to conclude that there was a 
limit to the extension of the continental shelf, just as it would have been 
possible for him to support the literal interpretation of Article 1 that 
would have led to the opposite conclusion, of an indefinite extension 

37	 The argument was repeated a year later. In an article from 1968, Pardo explains the two main interpretations 
of Article 1: those that sought to extend the various continental shelves and those that sought to avoid 
such an outcome. In describing the doctrinal debate, he states that more important than the position of 
scholars was the fact that states were increasingly inclined to unilaterally appropriate any accessible areas 
of the seabed that had some economic value. See Pardo (1968, 132–133). That is why, at least concerning 
this point, Ranganathan’s criticism of Pardo seems to be unfair. For him, Pardo “offered an odd analysis of 
the 1958 Geneva Convention, citing the Continental Shelf Convention as proof that the law favoured a 
limitless continental shelf but neglecting the texts that delimited the territorial sea and set out states’ rights 
and obligations vis-à-vis the high seas” (Ranganathan 2016, 714). First, Pardo presented both interpretations. 
Moreover, the interpretation based on the idea of exploitation was advocated by many international 
lawyers in previous years, as already stressed.
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of the continental shelf. The first proposal, although initially more 
advantageous for limiting jurisdictional claims over larger continental 
shelves, was based on the law in force, keeping it formally unchanged and 
altering it through interpretation. The second proposal, although also 
prima facie favourable to claims over larger continental shelves, had the 
consequence that the law in force would lead to a paradox and therefore 
required amendment. Pardo’s strict interpretation of Article 1 opened the 
way for the changing, not only through interpretation, but also formally, 
of the legal regime applied to continental shelves. That is why the Maltese 
proposal called for the General Assembly to draft a treaty to put an end 
to all controversies over the issue.

Finally, especially during his speech, Pardo attached great importance 
to the issue of the militarisation of the seabed. The strategy had a simple 
objective. In a period marked by the possibility of the destruction of the 
globe due to the confrontation between the Soviet Union and the United 
States, and their respective allies, a proposal that aimed at limiting the arms 
race and, above all, preventing each of the superpowers from increasing the 
possibilities of using their arsenals was in everyone’s interest, including 
the superpowers—as long as the two had the same restrictions applicable 
to their arsenals.

In an article published in one of the world’s leading international 
relations journals in the year following his proposal, Pardo expressly stated 
that the interest of states in the seabed was growing and attributed the 
main reason for such an interest to military needs. He also argued that the 
most important aspect in the negotiations for an international regime for 
the seabed was to allow for its demilitarisation (Pardo 1968, 129, 135).38

In short, Pardo’s proposal was “in many ways merely reflecting 
the spirit of the times in an era where there was intense interest in the 
materialization of common interests in common resources through global 
regimes” (Lodge 2012, 734). It was just one of several that advocated the 
internationalisation of the seabed—and therein lies the continuity in 
which it lies. However, the form and circumstances in which the proposal 

38	 Ranganathan is of the opinion that “the prospect of minerals and military considerations” were central in 
the Pardo’s intervention (Ranganathan 2016, 705). Such an assessment contrasts with the idea that Pardo 
was driven only by economic interests in his proposal (Oral 2021, 18).
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(apparently deliberately) was advanced, produced a discontinuity effect in 
the debates on the seabed: Pardo’s proposal becomes a new point on which 
states or scholars will rely, either to defend or to support the idea that 
the seabed is the common heritage of mankind. In other words, Pardo’s 
“invention” lies more in his eloquence—one that sets out a “compelling 
combination of promise and threat” (Ranganathan 2021, 234)—than in 
his ability to propose entirely new concepts.

2.3.1. Sovereignty and the Common Heritage of Mankind in Pardo’s 
Proposal

Pardo’s proposal may be interpreted as an attempt to change two 
centuries-old principles of international law: the principle of sovereignty39 
and the principle of freedom of the seas. Such an ambitious endeavour 
would find no (Payoyo, 1997, 218) or few examples in the history of 
international law.

In 1982, Alexandre Charles Kiss devoted an entire course, given at 
the Hague Academy of International Law, to the subject of the common 
heritage of mankind. The leitmotif of his course was the existence of a 
permanent tension between the aspiration of states for more extensive 
sovereign powers and the awareness that they were doomed to inhabit the 
planet together, which gave rise to the obligation to cooperate mutually.  
The common heritage would be part of this awareness of cooperation, which 
the author considered to be fruitful for the development of international 
law (Kiss 1982, 119).

The struggle against the principle of sovereignty is easily perceptible in 
the proposal’s negative valuation of national appropriation of increasingly 
large areas of the continental shelf. The conclusion that the literal 
interpretation of Article 1 of the Geneva Convention on the continental 
shelf would lead to undesirable results for the international community 
underscores this idea, reinforced by the proposal to institutionalise a 
regime for the seabed. The creation of an international agency to manage 
the resources contained in the seabed was intended not only to prevent 

39	 Some authors, when analysing the notion of the common heritage of mankind, even from a historical 
perspective, conclude that common heritage and sovereignty tend to clash increasingly. See Baslar (1998, 26).
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growing claims to continental shelves, but also to prevent the exercise of 
sovereign powers over the seabed.

The proposal’s opposition to the freedom of the sea, while favouring 
the common heritage of mankind, was both direct and indirect.

The direct opposition stemmed from the fact that it was not intended 
that the regime of overlying waters should also apply to the seabed. 
One likely result of the intense criticism against Article 1 of the Geneva 
Convention on the continental shelf—without an alternative regime 
to replace it—would be the absence of rules on the delineation of the 
continental shelf. Such a regulatory gap could lead to the adoption, through 
analogy, of the principle of freedom of the seas—applicable to waters 
overlying the seabed. Hence, the importance of proposing a new treaty, 
together with criticising Article 1, that would resolve the outstanding 
issues relating to the limits of the continental shelf.

The indirect opposition to the freedom of the seas stemmed from 
the Maltese representative’s intention at the time—revealed only several 
years after the proposal—to completely replace the principle of freedom of 
the seas with the principle of common heritage—applied not only to the 
seabed, but also to the oceans. That was Pardo’s real intention, which, he 
says, could not be revealed at the time of the proposal, in order to avoid 
“unnecessary suspicion and opposition” (Pardo 1993, 66). However, Pardo’s 
explanations to the UN General Assembly’s First Committee already left 
this intention at least ambiguous. Two excerpts from his speech reveal that.

As already emphasised, at a certain point in his speech, Pardo, going 
beyond what his delegation had expressly proposed in the memorandum 
attached to the proposal to include the issue on the General Assembly’s 
agenda, maintains that the future international agency would have 
jurisdiction over all activities “on or under the oceans and the ocean floor.” 
The ambiguity arises, however, when, in setting out the principles that 
should be contained in the treaty on the seabed, it maintains that the 
exploration and exploitation of the seabed and ocean floor should not 
cause “unnecessary obstruction of the high seas.” Although the expression 
freedom of the seas is not employed, the reference to the high seas indeed 
led to the idea of freedom. In other words, it would seem reasonable to 
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any listener to Pardo’s speech that “unnecessary obstruction of the high 
seas” meant that activities conducted on the seabed and ocean should 
not affect the freedom of the seas!40 

2.3.2. Theoretical and Ideological Influences on Pardo’s Proposal

Some reinterpretations of Pardo’s proposal tend to see it as tributary 
to natural law ideas, but at the same time, closely associated with a 
socialist philosophy.

One author suggests that although natural law is embodied in the 
idea of the common heritage of mankind as advocated by Arvid Pardo in 
1967, the phrasing used by the Maltese ambassador, by resorting to the 
notion of the economic equality of states, made the issue a component of 
the ideological dispute of the Cold War era, associating the opposition to 
the notion of common heritage to the so-called fight against communism 
(Travaglini 2001, 321–324).

In a slightly related vein, another author claims that Pardo’s mistake 
in proposing the concept of common heritage of mankind was to envisage 
it as a “socialist common heritage”—for example, through the idea of 
non-appropriation, equitable sharing of benefits and the creation of a 
strong institution to control activities on the seabed. Despite that, in 
formulating his proposal, Pardo could have realised that some of the 
elements of the common heritage of mankind that he wanted to put in 
place were typical postulates of natural law, such as the equitable sharing 
of profits, the right to life and peace (Baslar 1998, 33-34).

In short, the two authors seem to agree that although the common 
heritage proposal was essentially based on natural law postulates, Pardo 
failed to phrase it based on those postulates, inserting the notion into the 
dangerous ideological field that pitted capitalist ideas against socialist ideas.

40	 It is important to note that in 1971, Malta proposed a regime of common heritage of mankind applicable 
also to the oceans and not only to the seabed and ocean floor: the draft Treaty on Ocean Space (United 
Nations 1996, 204–209). That draft was rejected, but it encompassed innovative ideas, such as the creation 
of an international institution to manage various aspects of the oceans (not just the seabed). In the 1990s, 
during the euphoria of the creation of international institutions, Louis Sohn recaptured that idea (Sohn 
1997, 285–306).
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It is doubtless that many of the proposals put forward by Pardo bore 
a close resemblance to typically socialist ideas: “centralisation” in the 
control of the economy relating to the exploitation of natural resources 
on the seabed, the non-appropriation of the seabed considered to be 
the common heritage of mankind, and the equitable sharing of profits, 
taking into account the interests of the poorest. However, it seems that 
the association of Pardo’s ideas with the promotion of socialist values was 
not so much an attempt to place himself on one of the ideological poles of 
the Cold War (capitalism and socialism), but rather an intellectual choice 
that associated, in terms of ideas, the common heritage of mankind with 
values at least similar to socialism.

As Antonio Cassese rightly points out, claiming that Pardo himself 
stated that the common heritage was a socialist concept, it is more likely 
that the common heritage was influenced by a philosophy of the welfare 
state, associated with the fight against social and economic inequalities, 
a sense of solidarity and the idea that such a concept would be beneficial 
for everyone (Cassese 1986, 219).

From an ideological point of view, Pardo’s proposal was not part 
of the opposition between capitalism and socialism, but between North 
and South. Although the ideas associated with the New International 
Economic Order (NIEO) were not yet clearly formulated at the time, 
Pardo’s proposal already anticipated one of the main driving ideas of the 
NIEO: the attempt to change the roots of economic inequality between 
poor and rich states through international law. That is why Pardo, in an 
article written during the works of the Third United Nations Conference 
in 1977, was very sympathetic to the advancement of the notion of the 
common heritage of mankind with a bias markedly influenced by the 
NIEO (Pardo 1977, 507–522).

Moreover, it should not be forgotten that the Soviet Union’s first 
reaction to Pardo’s proposal was very cautious (United Nations 1996, 13), 
turning into fierce opposition as early as 1968, referring to the notion as 
an “illusion,” “utopian” and tending to lead to “a new system of colonialist 
profit-making by the monopolies” (United Nations 1996, 49).



80

International Lawyers and the Uses of the Notion of Common Heritage 
of Humankind as Applied to the Deep Seabed (1967–1994)

Indeed, the ideological force of NIEO was still too diffuse in 1967 for 
it to influence Pardo’s ideas. It is more likely that Pardo’s ideas influenced 
the strong emergence of a NIEO than the opposite. For this reason, it 
also seems more likely that the “socialist” elements of the proposal are 
derived, not entirely, but more essentially, from an intellectual choice.

Finally, concerning the ideologisation of Malta’s proposal, it is crucial 
to remember what Arvid Pardo himself thought about the subject.

In a piece published in 1993 (Pardo 1993, 65–69), the former Maltese 
representative to the United Nations admits that his country’s interest 
in proposing the common heritage of mankind was primarily pragmatic, 
aiming at better inserting Malta on the international stage.

After gaining independence in 1964, Malta sought to become a 
bridge between the North and South, as well as the East and West.  
To achieve that, the country had to conduct its foreign policy in such a 
way as to reinforce its impartiality and sensitivity towards the interests 
of other states.

This way, Pardo admits that the first objective in formulating the 
notion of the common heritage of mankind was to put Malta on the 
map internationally.41 Secondly, the aim was for the country to become 
the headquarters of an international institution. Only then did altruistic 
interests come into play, such as helping poor countries and reforming 
the law of the sea. That is why it is correct to say “Pardo’s cosmopolitan 
proposal (…) emerged from a parochial ambition” (Ranganathan 2016, 715).

Regarding the connection between Pardo’s proposal and natural 
law ideas, it is essential to identify natural law within international law.

In current international law, “modern arguments about natural 
law usually infer the ‘inherent’ (or ‘structural’) postulates from the law’s 
assumed social necessity” (Koskenniemi 2006, 46). At the end of the 
1960s, the picture was no different.

In this sense, Pardo’s argument that something had to be done about 
the growing national appropriation of the seabed seemed to be grounded 
on the assumption that the common heritage of mankind had to become 

41	 On this aspect, see also Bosco (2022, 118–119).
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positive law; otherwise, the social environment in which states operate 
would be profoundly harmed. If that is the case, Pardo’s proposal is at least 
sympathetic to or not closed to natural law ideas: the common heritage 
of mankind arose from a pressing social need.

However, even though Pardo’s position was inspired by natural law, 
it aimed at adopting it through formal sources of international law. In 
other words, the social necessity that inspired the notion of common 
heritage of mankind did not produce legal effects directly binding on states.  
The main objective of the proposal is to call on states to draw up a treaty 
that creates a regime for the common heritage of mankind and thus 
helps to solve the undesired consequences of a literal reading of the 1958 
Geneva Convention on the Continental Shelf. Thus, the natural order or 
social necessity of the common heritage of mankind did require a norm 
that was to be recognised and agreed to by the states, such as a treaty.

2.3.3. The Pardo Proposal and the Move to Institutions

While the second half of the 19th century witnessed the emergence 
of international law as a profession (Koskenniemi 2002, 11–97), the first 
half of the 20th century was the stage for a transformation with very 
relevant (and lasting) results for the consolidation of international law 
as a profession: what has been called the move to institutions.

The term, put forward by David Kennedy in a now-classic article, 
argues that at a certain point in the 20th century—precisely the one in 
which we can identify with the emergence of the League of Nations—the 
creation of international organisations, institutions on an inter-state 
level, became not only desirable, but also necessary in the face of a 
disordered world. The move to institutions thus inaugurated a discontinuity 
in international relations, dividing history between a de-institutionalised 
international order and an institutionalised one. International lawyers 
who witnessed the emergence of the League of Nations contrasted the 
ideas of organisation and chaos in two ways: (1) the institution is opposed 
to the social situation that it organises, and such a social situation would 
collapse if the institutional project failed. Institutionalisation would be 
a transition between passion and reason, between mechanical stasis and 
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inspired social progress; (2) international institutions would be a continuous 
transcendence of chaos. Their very existence would constantly inform—in 
a kind of eternal return—about the moment of their own creation: the 
moment when peace replaced war (Kennedy 1987b, 845–848).

One can see a strong relationship between the ideas that existed at 
the time of the creation of the League of Nations and Pardo’s proposal 
for an international agency to manage the common heritage of mankind 
as applied to the seabed.

The 1960s witnessed a moment of uncertainty and disorder in legal 
relations involving the oceans comparable to claims of a mare clausum as 
opposed to a mare liberum—the famous doctrinal dispute between Grotius 
and Selden. National demands, the failure of international conferences, 
the ineffectiveness of the institutions that had existed until then and 
the problems arising from existing treaties seem to have awakened in 
Arvid Pardo—and also in those who showed support for the proposal to 
internationalise the seabed—the feeling that only institutionalisation could 
put an end to the disorder that had then set in. The scenario in which the 
Maltese proposal was presented contrasted the ideas of order and disorder. 
The options available to the international community at the time were: 
the division of the seabed between coastal nations—opening up space for 
the creation of large national lakes—and the creation of an international 
organisation that would prevent national appropriation, control the use of 
the profitable resources of the seabed, promote peace—by demilitarising 
the area—and stimulate the development of poor countries through the 
lure of profits from the exploitation of seabed resources. Even though many 
were aware, even in 1967, that the excessive proliferation of international 
organisations could create problems for inter-state relations,42 opting 
for institutionalisation, in the terms proposed by Pardo, was not only 
desirable but necessary. In other words, the phrase used by Nathaniel 
Berman—but to describe a completely different situation—made perfect 
sense in the context: the alternative was despair (Berman 1993, 1792).

42	 See, for example, the opinion expressed in a popular handbook contemporary to Pardo's proposal, which 
stated that the proliferation of international organisations was creating many problems for cooperation 
at the time. See El Erian (1968, 67).
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By invoking (consciously or unconsciously) reasons very similar 
to those of the individuals who created the League of Nations, Pardo 
was potentiating the effects of an idea that was already recurrent in the 
diplomatic and scholarly discourse of the time. The environment for 
proposing a new international organisation in 1967 had fewer obstacles 
than those present during the creation of the League of Nations.

The creation of international organisations in the post-World War II 
era opened up considerable space for the work of entities that, although 
mirroring the interests of states, acted independently of them. If the 
creation of the League of Nations led to serious disputes about the drastic 
change in the means by which states would come to relate to each other 
and its deleterious effects, it established a precedent that, as early as 1967, 
made desirable an international agency to manage the seabed.

Among international legal scholars, at least since the post-World War II  
era, the idea that the development of international law required the 
existence of international organisations spread with vigour. Such an idea 
even formed one of the main foundations of the mainstream for decades. 
Thus, the idea that international organisations would be the “framework 
and engine of a system of relationships which are becoming increasingly 
organic and institutionalised” was barely contested (Casanovas y La Rosa 
2001, 22).

Thus, Pardo’s proposal is part of the move to institutions, an idea 
that can be traced back to the creation of the League of Nations and 
has increasingly recurred after the Second World War. Pardo skilfully 
reproduced the arguments that decisively helped create the League of 
Nations, specifically the opposition between order and disorder, now 
transplanted to the oceans and the ocean floor.

2.3.4. The Accuracy of Pardo’s Proposal

Although Pardo’s proposal is not exactly vague—he indicates a 
reasonable parameter for defining the elements that make up the common 
heritage of mankind as applied to the seabed—it lacks some conceptual 
rigour. Not only do some terms lack precision, but there is an omission 
in the treatment of specific implications of creating a common heritage 
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regime. Whether such a lack of conceptual rigour was intentional or 
unachievable given the circumstances at the time, it is difficult to say—
although it should not be forgotten that the proposal was formulated in 
a political body and that is how different representatives at the United 
Nations General Assembly viewed it. The fact is that, as will be explained 
in more detail in the following chapters, the vagueness of the concept 
served as a reason for various international lawyers to deny the notion 
of the common heritage of mankind a legal-normative character or, more 
importantly, any relevance from the point of view of international law.

The proposal states that the International Agency for the seabed 
would act as trustee for all states. It is not clear whether the term, used 
in that context, had anything to do with the idea of public trust, which is 
common in US law. Given the characteristics of the international agency, it 
seems the analogy with that idea plays a role, since the lack of protection, 
conservation and prudent administration of a common patrimony—the 
core of the idea of public trust—would mean an offence against the rules laid 
down in the international legal order (Baslar 1998, 67). Therefore, Arvid 
Pardo had possibly this in mind when he formulated his proposal in 1967. 
In any case, the analogy fulfilled the function not only of familiarising the 
audience with a well-known and widespread concept such as public trust, 
but also reinforced the idea that the domestic analogy could be a powerful 
tool for persuading people about a future international organisation—the 
use of this analogy became even more evident during the negotiations 
at the Third United Nations Conference on the Law of the Sea, as will be 
seen in the next chapter. Besides that, the proposal did not resolve an 
apparent contradiction. Suppose the international agency were to act 
as a trustee for states. Why was the name of the regime chosen as the 
common heritage of mankind, and not as the common heritage of states, 
society or the international community?43

Closely linked to this question is the lack of precision in the proposal 
regarding the term mankind. It is not clear whether the term mankind is 
intended to signify the emergence of a distinct subject of international 
law or whether it merely represents all states. In fact, in the proposal, 

43	 The gender bias of the term “mankind” apparently was not a problem to Pardo (or many of his contemporaries), 
since he never felt any discomfort about employing it instead of “humankind” or “humanity.”
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the term mankind only becomes more relevant when linked to the term 
common heritage. However, the latter term, although used to designate 
the seabed regime, is not explained. A conceptual omission of such a level, 
while possibly desirable from Arvid Pardo’s point of view, will also serve 
as ammunition for countless detractors of the concept before, during and 
even after the United Nations Convention on the Law of the Sea, which, 
by the way, does not define the common heritage of mankind.

In any case, at the first moment of the Maltese proposal, states 
either did not comment on the implications of the term or considered 
“common heritage of mankind” to be of minor importance, as long as 
its basic postulates were kept intact. A statement made by Trinidad and 
Tobago’s delegation in 1969 demonstrates this position: “it matters little 
what terminology is employed, so long as provision is made that the 
vast resources of this area shall not be monopolized by any one State or 
group of States to the detriment of other members of the international 
community” (United Nations 1996, 119).

2.4. The Reception of Pardo’s Proposal among States and in 
Academia

Pardo’s proposal immediately attracted a great deal of sympathy from 
most of the delegations that spoke on the subject. Many of them showed 
a special interest in the issue of demilitarisation of the seabed—at that 
time, this was one of the main concerns in developing a regime for the 
area in question.

However, some delegations, especially from developed states, 
received the proposal cautiously. The United Kingdom, the Soviet Union 
and Canada, for example, argued that the matter required further study 
(United Nations 1996, 12–13, 22). The United States reproduced the 
aforementioned speech by President Johnson in 1966, without committing 
itself to the statement by the Maltese delegation (United Nations 1996, 12).  
France questioned the use of the expression “interests of mankind” in a 
somewhat acid tone (United Nations 1996, 14). Caution was also found 
among some developing states (Ranganathan 2019, 48).
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Although sympathy was the rule, in practical terms, the way it was put 
across in the General Assembly was no different from a cautious stance. 
Thus, at that time, sympathy did not mean support for the adoption of 
a resolution declaring the seabed as the common heritage of mankind.

Resolution 2340 (XXII) of 18 December 1967 was a direct result 
of such a cautious stance. That resolution recognised only excessively 
vague and general principles, including that there was a common interest 
of mankind in the seabed and the oceans, and that the exploitation of 
the seabed should be conducted in accordance with the principles of 
the United Nations Charter. As the matter therefore appeared to be not 
sufficiently mature, such a resolution established an ad hoc Committee 
to study the peaceful uses of the seabed and oceans beyond the limits of 
national jurisdiction, made up of 35 states (United Nations 1996, 24).

Commenting on the resolution, the Maltese delegation summarised 
the situation at that time:

Representatives of several countries, however, pointed 
out that such action [establishment of measures for the 
creation of a seabed and ocean regime] by the Assembly 
would be premature at this stage: the subject was entirely 
new; the issues raised were complex and grave; the scope 
of the item was unclear; and above all, documentation was 
lacking (United Nations 1996, 25).

It should be noted, however, that several delegations were not wholly 
unfamiliar with the topic of the internationalisation of the seabed and 
the oceans, which explains the fact that many statements did not show 
any surprise at the Maltese proposal. The adoption of prompt measures 
in order to implement the idea of internationalising the seabed, however, 
seemed like a new topic for the delegations and generated a greater sense 
of caution.

Malta’s proposal has also stimulated, or at least reinforced, the idea 
that the exploitation of seabed resources, if managed by an international 
agency, would have the effect of alleviating poverty in developing countries 
and thus correcting inequalities. While the primary interest in exploiting 
seabed resources at that time was mainly economic (Koskenniemi and 
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Lehto 1996, 536–539)—but not exclusively, as the issue of demilitarisation 
was then given great importance—the question of the distribution of 
wealth between rich and poor states was supposed to enter the debate 
on the issue with vigour.

The representative of Cyprus, for example, said in 1969:

[I]f we decide to proceed to an orderly exploitation of the 
wealth of the seabed for the benefit of mankind, we will be 
providing the solution for many threatening world problems. 
The equitable sharing of profits of the sea and improvement 
of the economic positions of the less developed countries 
would be a major step towards a more durable peace (United 
Nations 1996, 118).

In any case, the impressions of many states’ delegates show once 
again that Malta’s proposal stimulated the debate on the seabed, but did 
not create it. A closer observation of the behaviour of states in the first 
moments after the proposal serves to show that many international 
lawyers of later periods did not take a rigorously historical view of the 
context in which the Maltese proposal was inserted, mythologising it as 
a decisive break in the whole body of international law.

Among academic international lawyers, until at least 1970, the 
impact of Pardo’s proposal was not felt very strongly. Some referred to the 
proposal as part of several others that concerned the internationalisation 
of the seabed (e.g. Mestral 1970, 665; Young 1968, 651–652) or merely 
mentioned its existence (Creamer 1968, 225).

Other commentators, however, while analysing Pardo’s proposal 
more closely, tended to view it with particular disdain.

Guenter Weissberg falls into this group. When describing the 1967 
proposal and referring to the part of the statement in which Pardo maintains 
that current international law even encourages national appropriation, he 
argues that such a statement was unnecessary and could undoubtedly lead 
to the counter-argument that “there are no lacunae in the international 
legal system and hence no necessity for the Maltese plan” (Weissberg 
1969, 50). He also states that the Maltese proposal was intended to cover 
areas beyond the continental shelf and that it would therefore “strengthen 
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the view that [Pardo’s] plan is superfluous” (Weissberg 1969, 51). In his 
view, the Convention on the Continental Shelf had dealt with the issue 
by establishing that the shelf reaches “midway to the oceans” (Weissberg 
1969, 51). While criticising Malta’s proposal, Weissberg seems to oppose 
national claims that sought to establish the legal basis for the extension 
of the continental shelf in Article 1 of the Geneva Convention on the 
Continental Shelf (Weissberg 1969, 100).

In the opposite camp, Elisabeth Mann Borgese is enthusiastic about 
Pardo’s proposal, stating that it was epoch-making, taking from it various 
elements to propose a new regime to be applied to the oceans (Borgese 
1970, 221). Borgese views the proposal constructively, as a discontinuity 
in the legal discourse on the international regulation of the seas.

Others, such as Robert Krueger, received the proposal sympathetically, 
emphasising its similarity to President Lyndon Johnson’s speech. While 
highlighting its desirability because it had the potential to reduce conflicts, 
Krueger recognised that it would be unlikely that payments would be made 
to the United Nations as a result of the profits made from the exploitation 
of seabed resources. Within the United States, many would “regard such 
a regime with distrust —a ‘U.N. sellout’” (Krueger 1968, 8–10, 16–17).

It is also worth remembering that Arvid Pardo himself, in 1969, 
had already taken on board the criticisms of those who claimed that the 
concept of common heritage was utopian. When referring to the issue, 
he said: “I certainly do not underestimate the difficulties of implementing 
the concept in a legal regime for the seabed, yet I submit that we have 
no alternative to accepting it, at least as a long-term objective, if we 
are to hope to avoid a most serious escalation of international tensions 
and conflicts” (Pardo 1969, 211). Thus, even though the concept could 
be corrected in various ways, its persistence was due to its very social 
necessity—an argument, as already stated, arising from natural law in 
its most modern sense.

Despite Pardo’s visions, the point is that, after his proposal, the common 
heritage of mankind took on a life of its own. Of course, many elements 
initially introduced by him were retained later on; however, he did not 
have a significant impact on future negotiations (Allen 1992, 50–51, 73)  
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or scholarly debates. Ranganathan’s acid criticism overlooks this point.  
For him: “Pardo here was guilty of hypostasizing facts (…), presenting an 
account of ‘reality’ that was selective and optimistic at best, wildly speculative 
at worst, and irresponsible in exacerbating existing developed/developing 
tensions” (Ranganathan 2016, 713). Such an account overestimates the 
role of Pardo in the development of the notion of common heritage of 
mankind. The unheard views of Pardo on the issue explain why, as will 
be seen later, he was so critical of the regime for the common heritage of 
mankind, as established in the United Nations Convention on the Law 
of the Sea.

2.5. Resolution 2749 of 17 December 1970

The establishment of the ad hoc Committee for the Study of the Peaceful 
Uses of the Seabed and the Ocean Beyond the Limits of National Jurisdiction 
brought the issue to the fore. However, it revealed the disagreement of 
positions and, more than that, began to delineate the large groups of 
rival states. Several draft treaties to regulate the seabed were presented. 
The Committee met for three sessions in 1968 and the pronouncements 
made during the meetings and during the General Assembly meetings 
that assessed the Committee’s report revealed the following positions: 
the enthusiasm of the developing states; the staunch opposition of the 
socialist bloc to the idea that the common heritage of mankind would 
mean “common property” and; reluctance, in the form of caution, among 
developed states (Nandan, Lodge and Rosenne 2002, 19–22).

At the end of 1968, the General Assembly decided, without any 
dissenting votes, to adopt Resolution 2467 A (XXIII), of 21 December 
of that year, and to establish the Committee on the Peaceful Uses of the 
Seabed and the Ocean Floor Beyond the Limits of National Jurisdiction.

The Committee worked from 1969 to 1973 and was the main forum 
for discussion on the subject of the seabed and other issues related to the 
law of the sea. When the Third United Nations Conference on the Law of 
the Sea began, it was possible to capitalise on many of the understandings 
or misunderstandings expressed by states during the discussions in the 
Committee. That is why discussions on a new treaty to regulate activities 
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at sea in general had been going on since at least 1969, but the text was 
only finalised in 1982.

Several proposals for treaties to regulate the seabed were drafted 
by states in 1969 in the Committee (often referred to as the “Committee 
on the Seabed”). Some became resolutions that were later voted on and 
approved by the General Assembly. One of those proposals from 1969 
deserves to be highlighted, as it was a key element in the arguments of 
states and scholars later on. Resolution 2574 D (XXIV), dated 15 December 
1969, originally submitted by Ceylon, Ecuador, Guatemala, Kuwait, 
Mauritania and Mexico, provided for a moratorium on activities relating 
to the exploitation of seabed resources. Thus, until an international regime 
for the seabed was established:

(a) States and persons, physical or juridical, are bound to refrain 
from all activities of exploitation of the resources of the area of the 
sea-bed and ocean floor, and the subsoil thereof, beyond the limits 
of national jurisdiction;

(b) No claim to any part of that area or its resources shall be recognized 
(United Nations 1970).

The resolution was met with strong opposition, especially from 
developed States. It was approved with 62 votes in favour, 28 against 
and 28 abstentions.

Payoyo believes that the “Moratorium Resolution” arose from 
the suspicion of some states that, even during the negotiations of the 
Committee on the seabed, technologically advanced countries could 
unilaterally exploit the resources of the seabed. Although he claims that 
its proponents did not intend the resolution to have legal effects,44 since it 
was merely an invitation for states to refrain from exploitation activities, 
the instrument was criticised from both a political and legal point of view, 
taking as a reference the provision on exploitation contained in Article 
1 of the Convention on the Continental Shelf (Payoyo 1997, 259–260).

44	 Although Payoyo's interpretation is based on the intention of the delegations that drew up the draft 
resolution, it cannot be denied that the language used in the final text of the resolution evokes the idea 
of bindingness literally, as in point (a). The ultimate question is what kind of stance international lawyers 
adopted when considering the Resolution: one that favoured the text or the intention. Payoyo allies himself 
with the second group.
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From a political point of view, opponents of the resolution, such 
as the United States, argued that a moratorium could encourage several 
coastal states to claim more extended continental shelves, going against 
the very purpose of the moratorium. The resolution would also have the 
effect of slowing down technological developments aimed at exploiting 
seabed resources. From a legal point of view, it was argued—especially 
by the Japanese delegation—that the resolution was irrelevant because 
it did not define the scope of its application. In other words, by not 
precisely defining the area of the seabed, it was not possible to establish 
a moratorium on the exploitation of its resources (Payoyo 1997, 260).

The author draws from the position of the states, especially taking 
into account the legal point of view, that the vagueness of the limits of 
the continental shelf—and, consequently, the area of the seabed—served 
not only to challenge the moratorium, but also to oppose the idea that, at 
least in 1969, the regime applicable to the seabed was that of the freedom 
of the seas. The argument is intelligent but straightforward: if it was not 
possible to establish a moratorium regime for the seabed because it was 
not yet known what its limits were, the argument in favour of the freedom 
of the seas regime for the seabed was either not possible, since the limits 
of the seabed were no defined (Payoyo 1997, 261–263).

In 1970, there was a clear need for an instrument, such as a Declaration, 
which would reflect as much as possible the negotiable positions of 
states and serve as a basis for drawing up a future treaty-based regime 
to regulate the seabed.

With this in mind, the Chairman of the Committee on the seabed 
held informal consultations so that a Declaration on the seabed could 
be put to the vote in the same year. The work of the Chairman of the 
Committee proved successful. The General Assembly approved the text 
of the draft declaration without any dissenting votes (108 in favour, 
zero against and 14 abstentions). The operative part of the text of the 
Declaration of Principles Governing the Sea-bed and the Ocean Floor, and 
the Subsoil Thereof, beyond the Limits of National Jurisdiction, approved 
by Resolution 2749 (XXV), dated 17 December 1970, although somewhat 
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lengthy, deserves to be transcribed for its fundamental importance for 
the development of the regime relating to the seabed:

1.	 The sea-bed and ocean floor, and the subsoil thereof, beyond 
the limits of national jurisdiction (hereinafter referred to as 
the area), as well as the resources of the area, are the common 
heritage of mankind.

2.	 The area shall not be subject to appropriation by any means by 
States or persons, natural or juridical, and no State shall claim 
or exercise sovereignty or sovereign rights over any part thereof.

3.	 No State or person, natural or juridical, shall claim, exercise or 
acquire rights with respect to the area or its resources incompatible 
with the international régime to be established and the principles 
of this Declaration.

4.	 All activities regarding the exploration and exploitation of the 
resources of the area and other related activities shall be governed 
by the international régime to be established.

5.	 The area shall be open to use exclusively for peaceful purposes by 
all States, whether coastal or land-locked, without discrimination, 
in accordance with the international régime to be established.

6.	 States shall act in the area in accordance with the applicable 
principles and rules of international law, including the Charter 
of the United Nations and the Declaration on Principles 
of International Law concerning Friendly Relations and  
Co-operation among States in accordance with the Charter of 
the United Nations, adopted by the General Assembly on 24 
October 1970 in the interests of maintaining international 
peace and security and promoting international co-operation 
and mutual understanding.

7.	 The exploration of the area and the exploitation of its resources 
shall be carried out for the benefit of mankind as a whole, 
irrespective of the geographical location of States, whether land-
locked or coastal, and taking into particular consideration the 
interests and needs of the developing countries.
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8.	 The area shall be reserved exclusively for peaceful purposes, without 
prejudice to any measures which have been or may be agreed 
upon in the context of international negotiations undertaken 
in the field of disarmament and which may be applicable to a 
broader area. One or more international agreements shall be 
concluded as soon as possible in order to implement effectively 
this principle and to constitute a step towards the exclusion of 
the sea-bed, the ocean floor and the subsoil thereof from the 
arms race.

9.	 On the basis of the principles of this Declaration, an international 
régime applying to the area and its resources and including 
appropriate international machinery to give effect to its provisions 
shall be established by an international treaty of a universal 
character, generally agreed upon. The régime shall, inter alia, provide 
for the orderly and safe development and rational management 
of the area and its resources and for expanding opportunities in 
the use thereof, and ensure the equitable sharing by States in the 
benefits derived therefrom, taking into particular consideration 
the interests and needs of the developing countries, whether 
land-locked or coastal.

10.	 States shall promote international co-operation in scientific 
research exclusively for peaceful purposes: (a) By participation 
in international programmes and by encouraging co-operation 
in scientific research by personnel of different countries;  
(b) Through effective publication of research programmes and 
dissemination of the results of research through international 
channels; (c) By co-operation in measures to strengthen research 
capabilities of developing countries, including the participation 
of their nationals in research programmes. No such activity shall 
form the legal basis for any claims with respect to any part of 
the area or its resources.

11.	 With respect to activities in the area and acting in conformity 
with the international régime to be established, States shall take 
appropriate measures for and shall co-operate in the adoption and 
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implementation of international rules, standards and procedures 
for, inter alia: (a) The prevention of pollution and contamination, 
and other hazards to the marine environment, including the 
coastline, and of interference with the ecological balance of the 
marine environment; (b) The protection and conservation of the 
natural resources of the area and the prevention of damage to 
the flora and fauna of the marine environment.

12.	 In their activities in the area, including those relating to its 
resources, States shall pay due regard to the rights and legitimate 
interests of coastal States in the region of such activities, as well 
as of all other States, which may be affected by such activities. 
Consultations shall be maintained with the coastal States 
concerned with respect to activities relating to the exploration 
of the area and the exploitation of its resources with a view to 
avoiding infringement of such rights and interests.

13.	 Nothing herein shall affect: (a) The legal status of the waters 
superjacent to the area or that of the air space above those 
waters; (b) The rights of coastal States with respect to measures 
to prevent, mitigate or eliminate grave and imminent danger 
to their coastline or related interests from pollution or threat 
thereof or from other hazardous occurrences resulting from or 
caused by any activities in the area, subject to the international 
régime to be established.

14.	 Every State shall have the responsibility to ensure that activities 
in the area, including those relating to its resources, whether 
undertaken by governmental agencies, or non-governmental 
entities or persons under its jurisdiction, or acting on its behalf, 
shall be carried out in conformity with the international régime 
to be established. The same responsibility applies to international 
organizations and their members for activities undertaken by 
such organizations or on their behalf. Damage caused by such 
activities shall entail liability.

15.	 The parties to any dispute relating to activities in the area and its 
resources shall resolve such dispute by the measures mentioned 
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in Article 33 of the Charter of the United Nations and such 
procedures for settling disputes as may be agreed upon in the 
international régime to be established (United Nations 1971, 
24–25).

When presenting the draft resolution to the Chair of the First 
Committee of the General Assembly, the Chair of the Seabed Committee was 
explicit in stating that the text represented the result of the consultations 
he and his team had undertaken, and that it reflected “the highest degree 
of agreement attainable” at that time. The draft did not represent “a 
consensus of all the members of the Committee.” Even so, it represented 
a compromise with “wide support among the members of the Committee” 
(United Nations 1996, 161).

Resolution 2749 preserved, in essence, the elements contained in 
Malta’s proposal for the seabed. Some are more detailed, such as the need 
to preserve the freedom of the seas in the waters overlying the seabed 
and the need to protect the environment; others, such as the preservation 
of the seabed for peaceful purposes, are detailed in such a way as to give 
rise to a narrower interpretation of what “peaceful purposes” are, as item 
8 suggests.

At the same time as the existence of a common heritage of mankind 
is definitively enshrined in an official instrument, a commitment is made 
that activities in the seabed must conform to the future regime to be 
established. However, the Declaration makes no mention of whether 
the future regime, in the form of a treaty, will apply even to states that 
do not accept it.

Finally, it is worth remembering that the Declaration does not take 
sides on the need to create an international agency to regulate issues 
arising from the exploitation of seabed resources, as the Maltese proposal 
considered essential.

The fact that the Declaration did not address crucial issues made 
some to argue that the instrument was a “Delphic construction, bringing 
acceptability at the cost of certainty” (Churchill, Lowe and Sander 2022, 
416). 
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As will be seen later, the Declaration of Principles not only laid the 
foundations for the negotiation of a treaty that would encompass not 
only seabed issues, but the entire law of the sea; it was also the main 
instrument used by developing states to challenge unilateral activities 
on the seabed. In order to support such a reasoning, it was necessary 
to give the Declaration legal relevance, so that it could be regarded as a 
binding instrument. Several arguments were put forward to support the 
Declaration’s binding nature. 

From 1970 onwards, Pardo’s proposal, by being included in its 
essential aspects in the Declaration of Principles, migrated from the 
realm of ideas to an instrument that could be reputed, depending on the 
perspective adopted, as binding.

The Brazilian representative, in a widely quoted passage, already 
made it clear in 1969 at the United Nations General Assembly—thus 
before the Declaration was adopted—how the doctrinal debate on the 
common heritage of mankind would develop over the next few years:

It has been said by some delegations that the expression’ 
common heritage of mankind’ lacks legal content and is not 
a self-explanatory legal concept. An answer to this kind of 
criticism, which has repeatedly been heard in the United 
Nations since the remarkable speech by Ambassador Pardo in 
the twenty-second session of the General Assembly, is provided 
in paragraph 23 of the report of the Legal Subcommittee 
when it stressed that ‘before their adoption, all legal concepts 
are devoid of legal content’. Legal concepts are not only 
theorizations of previous legal norms and practices, but 
also creative concepts from which such norms and practice 
flow. If mankind had always restricted itself to applying the 
legal concepts that already existed, legal systems would not 
have developed and law would not have fulfilled its proper 
function in social progress (United Nations 1996, 113).

The passage quoted concisely argues that the concept of the common 
heritage of mankind had no legal content, but this could not serve as a 
pretext for frustrating the attempt to delineate its boundaries with greater 
precision. What stands out in the discussions about the legal nature of 
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the common heritage of mankind is the exact moment when it arose as 
a legal notion. For one group, the 1970 Declaration of Principles would 
have fulfilled this role; another group argued that the Declaration would 
not have had this effect, and yet another group, albeit smaller, claimed 
that not even the 1982 United Nations Convention on the Law of the Sea 
would have clarified the concept.
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Chapter 3
From Resolution 2749 to the United Nations 
Convention on the Law of the Sea (1970–1982)

Virgin and ape, maid and malevolent Moor,
their immortal coupling still halves our world.
He is your sacrificial beast, bellowing, goaded, 

a black bull snarled in ribbons of its blood.
[Derek Walcott]

3.1. The Opposition between North and South in the Negotiations 
for a United Nations Convention on the Law of the Sea

In 1970, when Resolution 2749, which contained the Declaration 
of Principles on the Seabed, was approved, the United Nations General 
Assembly decided to convene the Third United Nations Conference on 
the Law of the Sea in 1973.45 To pave the way for the Conference, the 
General Assembly also decided in the same year to reaffirm the existence 
of the Committee on the Seabed, expand its scope to address other issues 
related to the law of the sea, and increase the number of its members.

In 1971, the Committee was reorganised to include three subcommittees, 
each with specific responsibilities. The First Subcommittee was tasked with 
drafting articles covering aspects related to the seabed, including the 
international machinery for the exploitation of its resources.

During the meetings of the First Sub-Committee, several issues 
that would be addressed at the Third United Nations Conference on the 
Law of the Sea were debated: (a) the scope and nature of the regime to 

45	 The two previous conferences also happened in the 20th century. The First United Nations Conference 
on the Law of the Sea took place in 1958. It resulted in the four Geneva Conventions already mentioned: 
the Convention on the Territorial Sea and the Contiguous Zone, the Convention on the High Seas, the 
Convention on Fishing and the Conservation of the Living Resources of the High Seas, and the Convention 
on the Continental Shelf. The Second United Nations Conference on the Law of the Sea, held in 1960, 
sought to resolve the issue of the width of the territorial sea and fishing limits, which had been left open 
by the First Conference. The Second Conference failed because the proposals made at the time did not 
receive the required two-thirds vote in plenary (Platzöder 1989, 69–71).



100

International Lawyers and the Uses of the Notion of Common Heritage 
of Humankind as Applied to the Deep Seabed (1967–1994)

be established for the seabed; (b) the limits of the area of the seabed 
and, consequently, the limits of national jurisdiction over the oceans;  
(c) the relationship between the international regime and the right of 
coastal states; (d) the conflicts between the regime to be created and the 
issue of the freedom of the seas as well as the traditional uses of the sea 
(Nandan, Lodge, and Rosenne 2002, 31).

One can find not only a continuity between the topics discussed at 
the First Sub-Committee and those that would be discussed at the Third 
Conference, but also a coincidence in the formation of the national groups 
and the positions adopted. A clash of ideas between the North and South 
was crystal clear.

Industrialised states, especially the United States, approached 
the seabed as a future supply of minerals that could become scarce on 
the continents. The possibility of less dependence on imports of such 
minerals, especially from developing states with unstable political and 
economic systems, was desirable. Regarding the creation of a regime for 
the seabed, these ideas led to positions in favour of establishing broad 
freedom for private companies to exploit seabed resources, while also 
ensuring security and fair rules that would allow companies to carry out 
their activities. Moreover, the future international organisation governing 
the seabed should allow industrialised states to have effective voting 
power. The organisation itself would have the role of providing licences, 
allowing private companies to operate in the seabed without constraints 
(Nandan, Lodge, and Rosenne 2002, 31–33).

Developing states, mainly represented by the Group of 77,46 departed 
from the assumption that the seabed’s resources could provide an excellent 
opportunity for the distribution of wealth and thus reduce the economic 
differences between poor and rich nations. Concerning the setting up 
of the system, they supported the creation of a strong international 
organisation to regulate the regime of the common heritage of mankind 

46	 Since at least 1974, the Group of 77 has comprised more than a hundred states. The roots of this Group lie 
in the so-called non-aligned movement, which initially emerged as a neutral Afro-Asian group that aimed 
to disassociate itself from the two great powers of the Cold War era. For its part, the “original” Group of 
77 had a strong Latin American component and was mainly concerned with economic issues. By 1974, a 
new (expanded) Group of 77 was composed of the two smaller groups described, in which Arab-Asian 
and Latin American members competed for leadership (McWinney 1976, 61–62).
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to the world economy, on the one hand, and emphasising particularistic 
interests based on sovereignty, on the other. In other words, there was a 
dysfunction between the interests of those who supported the NIEO in 
defending universalism on the issue of the seabed—a strong international 
organisation—and particularism in supporting the extension of national 
jurisdictions. The position of the developing states, which considered 
that the area would only comprise the great depths of the sea, whose 
feasibility of exploitation was more remote, made the initial proposal of 
the common heritage of mankind weaken its moral and political force 
(Vitzthum 1979, 10–17).

Another German commentator, Wilhelm Kewenig, emphasised the 
importance of the principle of common heritage, as it introduced the 
concept of solidarity at the international level. However, the principle of 
sovereignty over one’s own resources would lead certain states, especially 
developing states, to prevent the common heritage principle from spreading 
to other areas. For him, at the end of the day, the common heritage of 
mankind was becoming not an expression of solidarity, but a vehicle for 
advancing particularistic interests. In this way, the common heritage was 
not “a call to seek a compromise in the interest of all parties,” in which 
one would aim at “protecting the weak but not exclusively impeding the 
strong” (Kewenig 1981, 23–24).

For René-Jean Dupuy, there was a dialectical relationship between 
the extension of areas of jurisdiction over the sea and the defence of the 
common heritage of mankind as applied to the seabed. Uncertainty about 
the limits of the common heritage area would allow the great powers to 
exploit them more easily as soon as technology allowed. He noted with 
some regret that such national pretensions would cause the common 
heritage to undergo a process of de-identification as it passed from 
patrimony to patrimonies—common heritage in French was translated 
as common patrimony of mankind (patrimoine commun de l’humanité). 
Furthermore, Dupuy noted the plea of many states to extend their 
continental shelves beyond 200 miles—something provided by the final 
text of the Convention. If that were to happen, in the short and medium 
term, the common heritage would be devoid of economic interest, without 
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making an effective contribution to promoting development (Dupuy 
1974, 247–249).

At the very beginning of the negotiations on the consecration of the 
seabed as a common heritage of mankind, Wolfgang Friedmann warned 
that the mare clausum, defended by John Selden, could be returning due 
to the numerous national claims over parts of the sea (Friedmann 1971, 
763). The valuation of the mare clausum was clearly negative, which reveals 
that Friedmann did not vary significantly from the majority position of the 
historiography of the time, which saw the mare liberum thesis, defended 
by Grocius, as an evolution in the treatment of issues relating to the sea, 
and any thesis that sought to revive Selden by any means whatsoever 
represented an involution.

For some later commentators, the outcome of the United Nations 
Conference on the Law of the Sea, insofar as it enshrined national claims 
over the sea, would have even undermined the principles of the NIEO, 
widening the gap between North and South, because the poorest of the 
poor states were landlocked or geographically disadvantaged (Baslar 
1998, 225-229).

There were authors, however, who saw no contradiction, even pointing 
out the convergence between the demands for larger parts of the sea and 
the principle of the common heritage of mankind as applied to the seabed.

Maria de Nazaré de Oliveira Imbiriba effectively reflected this 
stance in 1980. According to her, the sovereignty-cooperation movement 
(through national demands and the defence of the common heritage) 
would not be contradictory if understood in the appropriate context. 
Recourse to sovereignty would be seen as a defence against exploitation 
by rich states; sovereignty would reinforce awareness of the inequalities 
among states. On the one hand, sovereignty would require international 
law to establish norms to protect the very existence of developing states; 
however, they could not, without cooperation, overcome their state of 
poverty. Thus, “solidarity and sovereignty become complementary and 
not conflicting notions, since they aim at guaranteeing the existence of 
the state and reduce the inequality gap” (Imbiriba 1980, 124). However, 
she warns that the element of sovereignty could not be understood in its 
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traditional sense, but as essentially enhancing equality, when she states 
that “if one removes from the principle of sovereignty its element of 
arrogance, of domination, and if one appeals to it in the light of the fact 
of equality, one will see that the affirmation of sovereignty aims to add to 
international relations a principle of political and social justice” (Imbiriba 
1980, 126). Imbiriba also points out, critically, that “one cannot generalise 
and simplify the problem in a Manichaean way to the point of identifying 
the sovereignty demands of underdeveloped countries as all assertions 
of conservative sovereignty and those of industrialised countries as all 
coming from an unrestricted desire for domination” (Imbiriba 1980, 127).

A similar conclusion was reached by Payoyo in the 1990s, when 
he examined, from a historiographical perspective, the demands for 
greater extents of the sea as purely a reflection of a desire to strengthen 
sovereignty. For him, the exclusive economic zone argument would 
have been taken forward by developing countries not only as a means 
of asserting sovereign rights, but also, and more importantly, as a plea 
for international cooperation. The exclusive economic zone, as it was 
in fact enshrined in the United Nations Convention on the Law of the 
Sea, provided states with some mechanisms to encourage cooperation 
with others52 in the event that the coastal state did not have sufficient 
capacity to take advantage of the resources offered by the EEZ (Payoyo 
1997, 103–104).

Nico Schrijver argues that it is simplistic to say that there is a 
contradiction between the principle of sovereignty over natural resources, 
which has underpinned states’ claims for the extension of marine areas, 
and the principle of the common heritage of mankind. Although he 
emphasises that the acceptance of those claims by the United Nations 
Convention on the Law of the Sea has reduced the practical significance 

52	 According to the United Nations Convention on the Law of the Sea, the exclusive economic zone is an area 
of the sea, the extension of which can reach the limit of 200 nautical miles from the baseline, in which the 
state exercises certain rights, among them - perhaps the most important - that of exploration, exploitation, 
conservation of natural resources, living and non-living, of the waters overlying the seabed, the seabed 
and its subsoil. The 1982 regulation of the EEZ was unprecedented and was intended to encompass the 
interests of other states. Thus, according to Article 62, the states with EEZs must establish fishing limits, 
allowing the surplus to be used by other states, including landlocked and geographically disadvantaged 
ones.
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of the principle of the common heritage—by lessening the possibilities of 
economic exploitation of the seabed by reducing its size—he maintains that 
sovereignty over natural resources and the common heritage of mankind 
are principles that emanated from the same movement to strengthen the 
strategic position of developing states as a result of the intensification of 
the exploitation of their own resources by foreign states or companies, 
and to prevent the same thing from happening to the seabed. The two 
principles would underpin the development strategy for distributing the 
world’s wealth among developing states. That development strategy was not 
only about acquiring the wealth of the seabed, but also about being able to 
control that wealth through effective representation in the international 
organisation responsible for managing it (Schrijver 1997, 229).

Others placed the claims for the extension of national jurisdictions 
in a process of struggle for a new international law. In the words of José 
Manuel Pureza: “the mythical and prophetic community that is Humanity 
is a weapon that, like its opposites (permanent sovereignty over natural 
resources, for example), is part of the corrective arsenal used by the Third 
World in the fight against the legal and economic order that has been built 
up over centuries by the European world” (Pureza 1998, 175).

Finally, it is important to note that Arvid Pardo himself did not 
oppose the demands for greater national extensions over the oceans, nor 
did he believe that such demands offended the principle of the common 
heritage of mankind. In an article written when the Third United Nations 
Conference on the Law of the Sea was still underway, he stated that the 
Conference had opted for the alternative of nationalisation, as opposed 
to the option of internationalisation:

I do not attach, in this connection, excessive importance to 
the concept of an EEZ, which is quite compatible with the 
effective internationalization of ocean space beyond national 
jurisdiction. In fact, the EEZ concept only consolidates 
conveniently into an integrated regime a variety of claims 
to exclusive access to resources and to control of activities 
in the marine environment which coastal States have 
advanced with increasing frequency in recent years (Pardo 
1977, 512–513).
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What seemed to disturb Pardo the most was not the demands for 
an EEZ, as the passage makes clear, but the reluctance of many states to 
accept limits to areas of national jurisdiction and to define the area of 
the seabed not subject to national appropriation in a recessive manner 
(Pardo 1977, 513–514).

Finally, recent historiography on the common heritage of mankind 
understood the problem well. As Öszu rightly pointed out: 

Prioritizing economic sovereignty in recently liberated 
territories strengthened attachment to state power, often 
at the expense of minorities, but it stemmed from the same 
drive to develop a more just and equitable international legal 
order that yielded the “common heritage” concept and the 
broader push for public regulation over private self-ordering 
on the ocean floor. The overarching goal was to achieve 
substantive justice for the peoples of the “underdeveloped” 
world. If realizing this goal called for unequal treatment in 
favour of the South, then so be it (Öszu 2024, 194–195).

Thus, at least from the perspective of developing States, the extension 
of sovereign jurisdictions and the defence of the common heritage had, 
at the end of the day, the same origin.

3.2.4. (Inter)nationalism and the Common Heritage of Mankind

In a fascinating study, dated 1977—when negotiations on the 
seabed were already well advanced—French international lawyer Guy de 
Lacharrière identified an ultimate interest in protecting national interests 
in the various positions of the different delegations to the United Nations 
Conference. Claims of all kinds reflected an attempt to maximise national 
interests. Furthermore, the issue of the seabed was no exception, he said. 
Lacharrière’s reading makes it clear that the formation of the rules on the 
law of the sea cannot be properly understood without understanding the 
national policies that influenced the formation of those rules.

In a very enlightening passage on the term common heritage of 
mankind, he states:



130

International Lawyers and the Uses of the Notion of Common Heritage 
of Humankind as Applied to the Deep Seabed (1967–1994)

As for the concern for the good of humanity, it is true 
that this is repeated on the lips of all the delegations. 
But, of course, it reveals the rhetoric at meetings of this 
kind. Moreover, in a large number of declarations, the 
invocation of the good of humanity (or of all the countries 
of the world) is followed by the mention of, and especially 
of developing countries... Finally, even when the mention 
of these countries is not explicit, it is no less true (...) that 
the invocation of humanity and its heritage—which exists 
where national appropriation has found its limit—has the 
same inspiration as the maximum limit of the national 
jurisdiction of coastal states; in other words, it comes from 
the concern to favour all developing countries and to oppose 
as much as possible the enterprises of advanced technology 
countries (Lacharrière 1977, 7–56).

Although Lacharrière’s perspective is markedly realistic, one does not 
have to agree with his starting points to conclude that national interests 
had at least some relevance in the negotiations on the United Nations 
Convention on the Law of the Sea, including the issue of the seabed.

Despite Lacharrière maintained that nationalist interests, which 
were rarely explicit, could always be unveiled in the negotiations during 
the Conference, the Moroccan international lawyer Mohamed Bennouna 
(later judge of the ICJ) was keen to emphasise that national interests 
were essential and explicit in the very conception of the term ‘mankind’, 
contained in the principle of common heritage. For him, the interests of 
mankind would not transcend the interests of individual states; in fact, 
it was the reconciliation of those national interests that would give “the 
real content and contribution to the notion of mankind.” In this way, 
the future International Seabed Authority would not be a supranational 
institution, as the decision-making process would remain in the hands 
of the states (Bennouna 1975–6, 130–131).

National perspectives on the common heritage have greatly influenced 
international legal scholarship on the subject.

In a preface written for a 1977 issue of the San Diego Law Review, 
Arvid Pardo clearly summarised the issue. Giving a brief overview of the 
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various articles contained in the issue, all of which dealing with topics 
related to the law of the sea, the former Maltese Ambassador to the United 
Nations pointed out that all the articles, with the possible exception of 
one, had been written from the perspective of national or group interests. 
The situation, he said, was a reflection of the stance adopted by states 
at the Third United Nations Conference on the Law of the Sea and the 
challenges found there in reconciling the interests of different groups 
(Pardo 1977, 510).

It is undeniable that national perspectives interfere with international 
lawyers’ approach to the current and past state of the discipline. Even if 
a universal history of international law is possible, it is undeniable that 
“to be an internationalist means something quite different in different 
national traditions” (Kennedy 1999, 18). More than that, “different national 
communities of international lawyers construct their understandings of 
international law in ways that belie the field’s claim to universality and 
perpetuate certain forms of difference and dominance” (Roberts 2017, 1).

The fact that international lawyers are inserted in national contexts 
interferes with their approach to the issue of the common heritage of 
mankind as applied to the seabed. Although it is not always possible to 
establish a direct relationship between a state’s position in the international 
context and its foreign policy, and the perspective of an international 
lawyer linked to those states, such a relationship is clear-cut in many cases.

Many international lawyers coming from developing states defended 
postulates that, directly or indirectly, sought to strengthen the notion of 
the common heritage of mankind from various perspectives, including 
the legal one. In this sense, it is possible to recognise some recurring 
themes among those international lawyers: the defence of the concept 
because it has a libertarian character and enables a greater level of 
equality among states; the reputation of exceptional importance to the 
1970 Declaration of Principles; the support for the idea that the common 
heritage of mankind had a customary or jus cogens nature even before the 
United Nations Convention on the Law of the Sea came into force; the 
illegality of unilateral exploitation of seabed resources; the application 
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of the principle in a single sense—usually the sense attributed to it by 
the majority of states.

On the other hand, international lawyers from developed states—
especially those from the US and West Germany—usually advanced 
positions that weakened the notion of a common heritage or interpreted 
it conservatively, often in blatant and direct opposition to international 
lawyers from developing states. Their arguments usually supported: 
the indeterminate, vague and often rhetorical nature of the common 
heritage; the lack or reduced importance of the 1970 Declaration of 
Principles; the rejection of the binding nature of the common heritage 
regime applied to the seabed until a treaty—a source essentially founded 
on state consent—on the issue emerged; the lawfulness of unilateral 
exploitation of seabed resources based on the assumption that such an 
area was subject to a regime of res communis or freedom of the seas; the 
various possibilities in applying the notion of common heritage, including 
through non-institutionalised channels.

As has already been said—and it bears repeating—an association 
between national stances on the issue and the stance of international 
lawyers is not the rule. However, it is frequent enough to speak of a pattern.

The fixation of international lawyers with nationalism seems to 
corroborate what Koskenniemi called the decline of international law 
from the 1960s onwards.

The “founders” of the modern discipline—international law as a 
profession—already realised in 1867 that the era was marked by two 
traits: on the one hand, a growing nationalism across Europe, and on 
the other, an esprit d’internationalité that tempered nationalism. Such a 
spirit taught the various races and nations to conform to certain common 
principles, both internally and in their mutual relations (Koskenniemi 
2002, 13). The “founders” of international law, guided by the esprit 
d’internationalité, were cosmopolitans: they had little faith in states and 
placed their greatest hopes in the growing contact between different 
peoples (Koskenniemi 2003, 473).

The esprit d’internationalité influenced international lawyers of the 
20th century in many different ways. From the 1960s onwards, it began to 
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lose ground due to the emergence of new projects that sought to explain 
interstate relations.

The resurgence of nationalism among many international lawyers who 
have dealt with law of the sea issues since the 1960s could be a significant 
sign of the weakening of the spirit of internationalism. Koskenniemi 
himself, a few years before popularising the term esprit d’internationalité 
as the ideology of the “founders” of international law, stated, taking into 
account the issue of the common heritage of mankind as applied to the 
seabed, that the project of the new international economic order as seen 
by developing states had inherent contradictions, such as an aggressive 
nationalism and an abstract internationalism (Koskenniemi and Lehto 
1996, 551).

The identification of a concrete character to nationalism—to the point 
where it can be described as aggressive—as opposed to the abstraction of 
proposals for internationalisation possibly means a period of transition, 
in which the discourse is unable to erase the influence of internationalist 
ideas, but is forced, in the face of concrete reality, to support particularist 
interests in the form of nationalism. Such a phenomenon may be better 
described by the term “reactionary modernism.”53 The product of such 
an equation may or may not be desirable, but in any case, it seems to 
be detached from a project clearly based on the esprit d’internationalité.

3.2.5. The Regulation of the Seabed and the Domestic Analogy

The proposal to create an international institution to manage the 
seabed, including an enterprise to exploit seabed resources without 
intermediaries, had few examples in international practice at the time. This 
scarcity of precedents strongly suggests that the advocacy of a completely 

53	 The term is employed here in a much broader sense than it was used in the work of German intellectual 
historians. In the latter sense, reactionary modernism would be a term coined “by the historian and 
sociologist Jeffery Herf to refer to a current of German thought during the interwar years. It indicates the 
attempt to ‘reconcile the antimodernist, romantic and irrationalist ideas present in German nationalism’ 
with that ‘most obvious manifestation of means-ends rationality … modern technology’” (Cooper 1999, 
291). In this book, reactionary modernism refers to a transitional period between the old and the new in 
the realm of ideas. The new (modernism) represented by the idea of a new international economic order; 
the old (reactionary), by the ideas of the past that the new international economic order could not yet 
get rid of.
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new regime for the exploitation of seabed resources originated in the use 
of the so-called domestic analogy—a resource widely employed in inter-
state practice during the 19th and 20th centuries.

From the very beginnings of international law, it was clear that the 
discipline was built on the use of a series of analogies that took into account 
elements of Roman private law. As will be seen later in this chapter, rules 
on the law of the sea were a fruitful camp for such an analogy. Despite this, 
what is commonly known as the domestic analogy has little to do with the 
use of institutes of Roman private law, but instead with the use of forms 
of state organisation at the international level. In other words, what is 
known as domestic analogy is closer to a public law analogy, as opposed 
to a private law analogy. There is indeed a common root between the use 
of domestic analogy and private law analogy—both resort to domestic 
law to justify certain propositions at the international level—but they 
have somewhat different origins.

Hidemi Suganami suggests that the domestic analogy begins to emerge 
as an argument when plans aiming at the reorganisation of international 
society no longer take natural law as a reference. The work of Abbot de 
Saint-Pierre, Projet pour rendre la paix perpétuelle en Europe (Project for 
Making Peace in Europe Perpetual), was one of the forerunners of the new 
approach of using the domestic analogy without relying on natural law 
as a reference, at least in its assumptions.54 Undoubtedly influenced by 
a Hobbesian vision, the Abbé de Saint-Pierre began by asserting that 
sovereigns or sovereign states lived in a state of nature, thereby imposing 
the need for organisation to manage anarchy (Suganami 1989, 20).

The adoption of Hobbesian contractualism is more than evident in 
the Abbot’s own words:

Such is the Condition of the Heads of Families among Savages, 
who live without Law: Such the State of the petty Kings of 
Africa, of the miserable Caciques, or petty Sovereigns of 
America: Nay, such is the present Condition of our European 
Sovereigns; as they have as yet no permanent Society among 

54	 Some suggest that there was more than a lack of attachment to jusnaturalism, but rather a link to legal 
positivism, because the Abbot's text was written in the form of articles. See Seitenfus (2003, xxviii).
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them, they have no Law whereby to decide their Differences 
without War: For even tho’ by the Conventions of their 
Treaties, they were able to foresee and decide all the Accidents 
that might possibly give birth to their Differences; yet, can 
those Conventions ever be looked upon as inviolable Laws, 
so long as it remains in the Power of one or other of the 
Pretenders to violate them, under Pretences which those 
who are unwilling to submit to them never are Without; 
and will not each of them have the Power to violate them, 
according to his Caprice, so long as neither the one nor the 
other is under a necessity of observing them? And what 
can reduce them to that happy Necessity, but the superior 
Force of a Society permanent and sufficiently powerful, if 
they made a part of it? But as yet they have not form’d a 
Society permanent and sufficiently powerful (Saint Pierre 
1714, 3–4).

Hobbes is, in fact, a strong detractor of any domestic analogy, as he did 
not see the need for the emergence of a Great Leviathan at the international 
level. The state of nature among states was less intolerable than that among 
individuals (Suganami 1989, 12). It is, however, in the partial recovery of 
Hobbes’ ideas—more specifically, in his contractualism—that the Abbot 
de Saint-Pierre makes use of domestic analogy in the international realm.

Another prominent thinker who started from the premise that states 
lived in a state of nature and some organisation had to be established to 
manage their relationships better was Immanuel Kant. The work of the 
Abbot de Saint-Pierre indeed inspired Kant in Perpetual Peace. However, 
there were essential differences between the books, such as the fact that 
the former’s work only included states, while the latter’s encompassed 
states and individuals; the former addressed his project to the princes and 
rulers of Europe, while the latter addressed the enlightened public eager 
to the building a genuine peace (Bohman and Lutz-Bachmann 1997, 2).

Before setting out the definitive articles for achieving perpetual 
peace, Kant departed from the idea that there was a state of nature 
between states:
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A state of peace among men who live side by side is not 
the natural state (status naturalis), which is rather to be 
described as a state of war: that is to say, although there 
is not perhaps always actual open hostility, yet there is a 
constant threatening that an outbreak may occur. Thus the 
state of peace must be established. For the mere cessation of 
hostilities is no guarantee of continued peaceful relations, 
and unless this guarantee is given by every individual to his 
neighbour—which can only be done in a state of society 
regulated by law—one man is at liberty to challenge another 
and treat him as an enemy (Kant 1903, 118–119).

That is why “[w]ithin Kant’s analogy between the individuals of a 
state and relations between states, perpetual peace would be the social 
contract at the level of relations among states” (Galindo 2000, 411).55

Until the emergence, in the first half of the 20th century, of the 
League of Nations, the recourse to structures typical of domestic law 
in projects to build the international order was basically doctrinal.56  
The emergence of the League, as an example of the move to institutions, is 

55	 It should be recalled that although Kant argued that states lived in a state of nature, this does not mean 
that he was tied entirely to Hobbes' ideas or that he completely repudiated the domestic analogy (state 
of nature between men/state of nature between states). As Georg Cavallar rightly points out, Kant did not 
depart from the idea that the state of nature existed for anthropological reasons, but because individuals 
hurt each other as neighbors do, not exactly because of their moral dispositions or actions. Likewise, 
the domestic analogy was not complete because, unlike in relation to individuals, Kant did not envision 
the possibility of one state imposing an international federation on another (Cavallar 1999, 118–119).  
Thus, Kant recognised a degree of freedom among states to be or not to be part of the federation. Cavallar 
correctly points out that Kant never proposed a world government, but rather a federation of states in 
which a margin of action was recognised for its members. Other contemporary readings have sought 
to minimise Kant's use of the domestic analogy greatly. See, for example, Bottici (2003, 392–410). In any 
case, although there are significant differences between Hobbes and Kant in their views on the state of 
nature between states, it is undeniable that the latter did make use of the domestic analogy, albeit not 
completely. Furthermore, suppose one considers the existence of a Kantianism beyond Kant. In that case, 
it is strongly plausible to argue that the reading of Perpetual Peace by various individuals who sought to 
favour the domestic analogy drew crucial inspiration from Kant.

56	 Suganami states that some common traits could be found in these authors, such as (1) dissatisfaction with 
the way the international system was organised and, sometimes, a criticism of the system of sovereign states; 
(2) a belief in humanity's progress towards a more harmonious relationship; (4) the desire to transform 
the conditions of international relations at the time, in which power prevailed, into a more rational system 
based on free consent, as well as the desire for the rule of law to be expanded from within the state to 
international relations. The same author shrewdly points out that among these authors, the domestic 
analogy argument was used more as a “weapon of debate than as a tool of analysis” (Suganami 1989, 23).
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a tributary, at least to some extent, of the domestic analogy. From then 
on, a great deal of space was opened up for a wider use, as well as a wide 
criticism, of that analogy.

Suganami defines domestic analogy as follows:

Presumptive reasoning (…) about international relations based 
on the assumption that since domestic and international 
phenomena are similar in a number of respects, a given 
proposition which holds true domestically, but whose 
validity is as yet uncertain internationally, will also hold 
true internationally (Suganami 1989, 24).

This proposed definition is broad enough to encompass various types 
of domestic analogy.57 Although the domestic analogy, as proposed by 
some, has traditionally been linked to the adoption of an international 
legislature, executive, or judiciary, or other forms that tend towards a 
world government, Suganami points out that the institutions proposed 
based on the domestic analogy need not be essential to the state.  
The institutions suggested based on the domestic analogy can take a wide 
range of forms (Suganami 1989, 28–29). From this perspective, the proposal 
to create an International Seabed Authority and also an Enterprise for 
direct exploitation of seabed resources is a domestic analogy.

As we have seen, the developing countries’ proposal for the International 
Seabed Authority was very ambitious. It was the most concrete—and, for 
a while, the most successful—proposal for building a new international 
economic order. The creation of an institution with broad powers, to be 
controlled by the vote of the majority of states and not just a few, with the 
possibility of direct action in prospecting for minerals and distributing the 
dividends, especially to the poorest states, was something unprecedented 
at the international level.

It was clear that developing states wished to create an effective 
international institution that reflected the principles of representative 

57	 The domestic analogy studied by Suganami should not be confused, from a legal perspective, with the 
so-called statutory analogy (Gesetzanalogie); it is, in fact, the legal analogy (Rechtsanalogie). In the former, 
the aim is to extend the law to an unforeseen case; in the latter, an argument is transferred from one legal 
system to another (Thirlway 2002, 404).
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democracy at home, like a parliament in which each representative has 
an equal vote. Although developing states made considerable use of the 
UN structure to advance their demands and implement the principles of 
the NIEO, it is undeniable that the UN’s composition and voting system 
did not adequately follow the model established by various national 
parliaments. The United Nations represented the idea that international 
relations are different from domestic relations, because only some states 
are permanently represented in its most important body (the Security 
Council), with the veto power.58

Regarding the proposal to create an Enterprise to prospect for minerals 
in the seabed directly, the analogy was also evident in the existence of 
large public companies at home that are of fundamental importance to 
the domestic economy of certain countries. The proposal to create an 
International Enterprise was an attempt, in the name of the international 
community or humanity, to intervene in the international economic 
domain and bring direct benefits to developing states.

This desire for interventionism on the part of a “public international 
institution” was noted by developed states and some scholars.

After taking office and taking note of the state of negotiations at the 
United Nations Conference on the Law of the Sea, US President Ronald 
Reagan increasingly saw that the International Seabed Authority was 
becoming “an international cartel that would monopolize deep seabed 
mining” (Larson 1982, 317).

In 1977, two authors affiliated with a minerals research company 
argued that the position of developing states had already been observed, 
particularly among developing states that extract minerals from land.  
They argued that, domestically, those countries were pursuing interventionist 
policies, with the state in some cases taking control of private mining 
companies. Thus, in their opinion, developing states “have wanted to 
create an international regime for the seabed that mirrors what they have 
created at home” (Conant and Conant 1977, 64).

58	 One could point to at least an apparent contradiction in the position of many developing states, which 
demand greater democracy (along domestic lines) at the international level, even though such democracy 
is absent from their domestic laws. This topic, although intriguing, is obviously beyond the scope of this 
book.
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One of the leading theoreticians of the NIEO in the legal field, 
Mohammed Bedjaoui (later ICJ judge), departing from the framework 
of what he called “international administrative law,” argued that the 
International Seabed Authority would clearly transcend the traditional 
framework as an “international public establishment” and a “directly 
operational international body.” The characteristics of the Authority, he 
pointed out, left no doubt that there was a strong association with the idea 
of public enterprises in the domestic sphere (Bedjaoui 1979, 214–217).

The Authority would be: (a) an autonomous institution, since it has 
legal personality under international law and its autonomy is reflected 
on the administrative level—with its own structure, the main element of 
which would be the Enterprise; on the financial level, as it would generate 
its own resources, which would come from prospecting for metals; on the 
personnel level, as it would have not only administrative staff but also 
technical and scientific staff to conduct the Enterprise’s activities; (b) an 
operational institution, thanks to the existence of the Enterprise, which 
would be able to exploit the resources of the seabed, manage them and 
market them; such an operational function would also mean a power of 
control and sanction over private individuals who acted in the area of the 
seabed; (c) a para-State institution, since it carries out its functions outside 
the area of national jurisdiction, and is neither inter-state, because it has 
a certain amount of power and autonomy, nor supranational, because it 
does not dictate mandatory rules to states (Bedjaoui 1979, 217-219).

Already after the adoption of the final text of the United Nations 
Convention on the Law of the Sea, a leading Uruguayan commentator 
expressly stated that “we are in the presence of the first manifestation of 
‘international intervention’ in the conduct of economic affairs, parallel to 
State intervention in national economies” (Paolillo 1984, 148).

The fascination that the domestic analogy caused among representatives 
of states and scholars in favour of creating a strong International Seabed 
Authority with an operational arm was remarkable. Analogies have always 
fascinated jurists, and it would be no different in the debate on the seabed. 
For their part, those opposed to the creation of an Authority along the 
lines advocated by developing states saw the use of domestic analogies as 
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merely a means of reproducing in the international sphere the mistakes 
of excessive state regulation of the economy.

Although the use of the term “domestic analogy” was not a recurring 
theme among international lawyers of the time when describing the 
proposals of developing states, the content of the arguments supporting 
or rejecting these proposals makes it clear that the domestic analogy was 
constantly taken into account.

However, even so, it must be recognised that the use or rejection 
of the domestic analogy in relation to the regulation of the seabed was 
ancillary to the broader debate on the ideas of an NIEO: the use of analogy 
was, as a rule, defined by the use or rejection of ideas that proposed the 
building of a new international economic order. The analogy was used 
as part of a broader project aimed at changing the very foundations of 
international law.

The relationship between the support for the NIEO and the recourse 
to the domestic analogy, as perceived in the debate on the seabed, helps to 
reject or at least significantly attenuate ideas exposed by some scholars, 
such as Koskenniemi, who linked the support for a liberal vision of 
international law and the recourse to the domestic analogy (Koskenniemi 
1989, 89). In fact, in relation to the issue under discussion, the domestic 
analogy served to substantiate a concrete alternative to a liberal project of 
international law that sought to create an International Seabed Authority 
with merely regulatory roles.

3.2.6. Mandatory Technology Transfer and the Common Heritage of 
Mankind

The issue of technology transfer began to take on significant 
proportions only when negotiations for a United Nations Convention on 
the Law of the Sea were well advanced. At that time, both developed and 
developing States agreed that the transfer of technology was necessary for 
a future regime applicable to the seabed. However, after US Secretary of 
State Henry Kissinger proposed a parallel system of exploitation, a more 
in-depth discussion on the subject began to take shape. The question of 
principle surrounding the issue was simple; its implementation, however, 
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was quite complex: if the Enterprise and private companies were to operate 
in the seabed area, how could the Enterprise’s activities be made viable 
in such a competitive environment if not by facilitating and, if necessary, 
demanding that private companies transfer seabed mining technology 
to the Enterprise?

As mentioned previously, Henry Kissinger himself, while insisting 
on a parallel system, maintained that, for the start of the Enterprise’s 
activities, the United States would support provisions on the transfer of 
technology. However, the content of those provisions was not specified.

It has already been stated that the “naïveté and ignorance concerning 
the methods of implementing its [the United States’] offer resulted 
in a deplorable setback to the successful outcome to the negotiations” 
(Schmidt 1989, 161).

Be that as it may, with the parallel system proposal on the table—
and including the need to enshrine provisions on technology transfer—
developing states felt more inclined to seek to implement a provision 
already contained in the Charter of Economic Rights and Duties of States 
(Article 13), which generically placed technology transfer as one of the 
main objectives to be achieved in order to build a truly new international 
economic order.59

With this in mind, developing countries pressed for a provision to 
be enshrined in the future United Nations Convention on the Law of the 
Sea that would establish not a mere option, but an obligation to transfer 
technology. Thus, private companies would only be able to exploit seabed 
resources if they transferred technology to the Enterprise. The manner 
in which such a transfer would take place, as well as the type of technology 
to be transferred, gave rise to a series of discussions that pitted the 
developed and developing worlds against each other. After several debates, 
the developing states agreed that the mandatory transfer of technology 

59	 Many NIEO enthusiasts attributed a truly essential role to the issue of technology transfer in general. One 
of them went so far as to say that “the active transfer of technology must be seen as a supporting element, 
if not a determining factor, in the economic, social and even cultural development of guest countries. 
That means that just as much importance must be given to a policy of full employment, or to a policy 
of promoting exports and import substitution, or to a policy of rural development, as to a technological 
policy rationally applied in order to improve a country's industrialisation and, consequently, its social and 
cultural issues” (Parra Morales 1976, 282).
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would take place under fair and reasonable commercial terms and conditions, 
should the Authority encounter difficulties in acquiring such technology. 
The concept of what would be considered “technology” for mandatory 
transfer was also defined.

The vague American proposal for the transfer of technology referred 
only to the Enterprise, to guarantee its operation during the initial years. 
However, in 1978, a new proposal from the Brazilian delegation was 
presented at the negotiating table, stipulating that the same obligations 
that private companies would have to transfer technology to the Enterprise 
should also be applied to developing states with mining potential in the 
seabed.60 In other words, States would also benefit from the transfer of 
technology. The so-called “Brazilian Clause” (or “Brazil Clause”) was met 
with considerable opposition from developed states, especially the United 
States, which saw it as a dangerous precedent for future negotiations.61 
The developing states, however, remained firm on the need to enshrine it.  
Over time, the Brazilian Clause became the most contentious issue in 
all the negotiations on technology transfer (Schmidt 1989, 164–167).

60	 Of course, it is beyond the scope of this book to analyse Brazil's positions at the Third Conference on the 
subject of the seabed. However, it is important to recall that the proposal for the Brazil Clause was the 
result of a pragmatic endeavour linked to a development project. That is clear from the presentation by 
Ambassador Carlos Calero Rodrigues, head of the Brazilian delegation to the Third United Nations Conference 
on the Law of the Sea, to the Foreign Affairs Committee of the Chamber of Deputies on 29 May 1980. “(...) 
Regarding the seabed's participation, we have raised various concerns. One of them, for example, is that 
countries that have the technology to exploit the seabed are obliged to transfer that technology—and 
you cannot do that commercially—both to international companies and to developing countries. That is 
a measure that some developed countries have opposed. This Clause exists mainly due to the actions of 
the Brazilian delegation, to such an extent that when Americans refer to it, they call it the Brazilian Clause.  
This technology for exploring the seabed must be made available to developing countries. They say, very 
slyly, to the less developed countries that this is only of interest to a few countries like Brazil, or that Brazil is 
not doing this for the Third World but out of selfish interest, which is not true. Several developing countries 
are prepared to acquire this technology, and we are among them, of course. However, as this technology 
is transferred to developing countries, it will gradually be passed on to others. However, there are many 
countries smaller than Brazil, less industrially advanced, that will, in the not-too-distant future, also be in a 
position to take advantage of this. So we have always endeavoured to accommodate our positions with 
those of as many countries as possible, to ensure precisely this more general support. I think that is what I 
had to say in a nutshell” (Cançado Trindade 1984, 1999). Brazil was one of the potential states able to take 
advantage of seabed resources. There is no doubt that a provision allowing the transfer of technology to 
developing states would put those that were closest to having the structure to manage the exploitation 
of the area's resources at an advantage, at least in the short term.

61	 Some authors have gone so far as to argue that the US government's interpretation of the problem was 
flawed, as the transfer of technology in the area of the seabed had a limited significance for the broader 
issue of technology transfer in general (Juda 1979, 236).
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	 In view of all the changes that have taken place in the area of 
technology transfer since the proposal for a parallel system was put forward, 
it became clear, at least from 1976 onwards, that one of the central points 
of negotiation for a seabed regime was the issue of mandatory technology 
transfer. So much so that one of the main reasons for the United States 
voting against—and its allies abstaining from—the final text of what 
would become the United Nations Convention on the Law of the Sea was 
the issue of mandatory technology transfer. It is worth asking, however, 
whether scholars viewed the issue with such importance from 1976 
onwards, and especially whether they saw a close connection between the 
principle of the common heritage of mankind and the enshrinement of 
the mandatory technology transfer to the Enterprise and to developing 
states.

As has already been pointed out, the project to build a new international 
economic order also affected issues relating to technology—the Charter of 
Economic Rights and Duties of States, for example, gave great importance 
to such issues. As early as the 1970s, under the influence of the term 
“common heritage of mankind,” various developing states and international 
lawyers coming from them began to argue that technology was in itself 
a common heritage of mankind. In the words of Mohammed Bedjaoui: 
“[t]echnology is the archetypal common heritage of mankind since it is 
the expression of man’s spirit, his boldness and his conquests, of the 
advance of science and human knowledge over the centuries and beyond 
State boundaries” (Bedjaoui 1979, 231). Others have gone on to confirm 
the need to recognise technology as the common heritage of mankind. 
However, the issue of the mandatory technology transfer as an essential 
element of the common heritage of mankind as applied to the seabed, 
has developed relatively autonomously from the issue of consecrating 
technology as the common heritage of mankind.

The mandatory technology transfer for the operation of the Enterprise, 
to exploit seabed resources, arose, as already stated, from the proposal 
for a parallel system in a pragmatic manner. NIEO’s ideas served more to 
justify the need for mandatory transfer than to establish it. The essential 
difference between enshrining technology as a common heritage and 
mandatory transfer as an essential element of the common heritage 



144

International Lawyers and the Uses of the Notion of Common Heritage 
of Humankind as Applied to the Deep Seabed (1967–1994)

applied to the seabed was that, in the first case, such an enshrinement 
would lead to the consequence of free access to technology for the purpose 
of improving peoples’ standards of living (Yarn 1984, 128–129); in the 
second case, the mandatory transfer was only directed at the Enterprise 
as a condition for operating in the area of the seabed. In the latter scheme, 
the International Seabed Authority had no power to make the technology 
freely accessible to anyone who wanted it—except developing states, 
under certain conditions, by virtue of the Brazilian Clause.

The difference between the issues is reinforced by the fact that, at 
the beginning of the negotiations for a United Nations Convention on the 
Law of the Sea, the transfer of technology had only a “rogatory” character, 
encouraging states to promote it in relation to the most varied aspects 
of the law of the sea. Those ideas were later enshrined in Part XIV of the 
Convention—without, however, establishing that technology in itself 
would be the common heritage of mankind. After the parallel system 
was proposed, and only in relation to activities on the seabed (Part XI), 
the transfer of technology acquired a “mandatory” character, which was 
later enshrined in the final text of the Convention (Yarn 1984, 129-130).

Curiously, however, while there was a broad debate on technology 
as the common heritage of mankind, the same did not happen with the 
issue of the mandatory transfer of technology as an essential element of 
the common heritage of mankind. Although scholars sometimes focused 
on the issue, they did not make clear whether technology transfer, in its 
mandatory form, came to be seen as an indispensable element for the 
configuration of the principle. It is true that, especially after the adoption 
of the United Nations Convention on the Law of the Sea, many supported 
the binding nature of the principle of common heritage in precisely 
the terms set out in that Convention—and the mandatory technology 
transfer was enshrined in the treaty. However, it was unusual a specific 
or clear approach to the issue of technology transfer in conjunction with 
the principle of the common heritage of mankind.62

62	 The highly detailed study of Pinto on transfer of technology under the 1982 Convention is a good example 
of such a posture, in which a clear connection between the mandatory transfer of technology and the 
realisation of the notion of common heritage of mankind is absent (Pinto 1986, 241–270). Other good 
studies on the general subject of transfer of technology follow the same direction. See Yusuf (1991, 691–750).
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Three factors may explain that.

The first concerns the fact that the broad topic of technology transfer 
was not addressed in either the Pardo proposal or the 1970 Declaration 
of Principles. Thus, those who wished to argue that that was an essential 
element of the common heritage principle only had the backing of the 
negotiations that were underway, and not of a formal instrument or 
an idea like Pardo’s that had politically mobilised many individuals and 
representatives of states. In that case, omission or lack of clarity would be 
the most effective strategy. If the negotiations resulted in the mandatory 
technology transfer, scholars could argue that the principle of common 
heritage was precisely what the future United Nations Convention on 
the Law of the Sea was intended to provide for. As will be seen in the last 
chapter, some international lawyers criticised the Agreement relating to the 
Implementation of Part XI of the United Nations Convention on the Law 
of the Sea insofar as it has emptied the content of the common heritage 
principle by making the mandatory transfer of technology unfeasible.  
The argument to explain why that happened was not based on Pardo’s 
ideas or the 1970 Declaration, but on the United Nations Convention on 
the Law of the Sea itself.

One of the few authors to tackle the issue directly in the 1970s was 
Arvid Pardo himself. In an article published in 1977, apparently adding 
something that his initial proposal had not even envisaged, he stated 
that one of the characteristics of the concept of the common heritage 
of mankind was the “active sharing of benefits,” and that element did 
not only mean financial benefits, “but also those derived from shared 
management and the transfer of technologies” (Pardo 1977, 516). At the 
time the article was published, as we have already seen, the debate on 
mandatory technology transfer had already taken hold in the Conference 
negotiations. It is important to remember, however, that Pardo does not 
commit to mandatory technology transfer. He only refers to technology 
transfer (the non-obligatory form of technology transfer was little 
contested by developed states).

	 The second reason for the omission or lack of clarity on the part 
of international lawyers regarding the relationship between common 
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heritage and the transfer of technology lies in the fact that “the transfer 
of technology to the International Sea-Bed Authority represents the 
counterpart of the third world countries’ acceptance of the parallel system” 
(Bennouna 1991, 16). This view of the negotiations for a seabed regime as 
a package deal may also have influenced scholars. Thus, the discussions of 
the period, where they existed, focused on the principle of common heritage 
centred on its suitability for the parallel system. Accepting compatibility 
between the principle and the parallel system often meant also accepting 
compatibility between mandatory technology transfer and the common 
heritage. The third factor is justified by the deliberate absence of any 
treatment of the notion of the common heritage of mankind by some 
authors, because they consider it to be vague and ambiguous. In fact, there 
have been relatively few scholarly works on the transfer of technology for 
the exploitation of seabed resources among international lawyers from 
developed countries. Moreover, those analyses tended to focus on aspects 
relating to the efficiency or political desirability of mandatory technology 
transfer. Taking into account the general behaviour of scholars from 
developed states, this conclusion does not seem implausible: the absence 
or poor treatment of the compatibility between the mandatory transfer 
of technology and the notion of the common heritage of mankind was 
due to a generalised discrediting of the notion itself.

3.2.7. The Feasibility of Exploiting Seabed Mineral Resources

It has already been said that the period between the proclamation of 
the Declaration of Principles in 1970 and the United Nations Convention 
on the Law of the Sea in 1982 was marked by an emphasis on political 
aspects concerning the regulation of the seabed. This perception is 
reinforced when considering the position of states and, in particular, the 
authors’ views on the proximity or distance in time of the economically 
profitable exploitation of seabed resources.

In 1968, Arvid Pardo stated in an article that most of the ocean floor 
would be exploitable and more accessible in the near future, “possibly the 
next five years” (Pardo 1968, 127). Others, although they did not risk a 
precise time, believed that seabed resources would be exploitable within 
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a few years (Creamer 1968, 211) or in the not-too-distant future (Young 
1968, 643). Those predictions indeed stemmed from the influence that 
John Mero’s aforementioned book had on the issue of the seabed, which 
(wrongly) predicted that its resources could soon be exploited on a large 
scale, and that the resources would be economically viable in a period of 
ten to twenty years: between 1976 and 1986 (Craven 1985, 1148).

From the 1970s onwards, less optimistic predictions began to emerge 
regarding the duration of seabed resources exploitation. Doubts did not 
lie in the technological capacity to undertake mineral prospecting, but 
in the economic viability of such an endeavour, given that the costs of 
marine mining were still extremely high. A constant increase in demand 
for the minerals contained in the manganese nodules would be necessary 
for prospecting in the seabed to be considered profitable (Craven 1985, 
1148-1150). Demand did not increase in the necessary proportion, and 
the forecasts became increasingly pessimistic or “highly speculative” 
(Beuttler 1977, 179).

At the time, there was no absolute certainty about how long it would 
take to exploit seabed resources. Conflicting studies showed a more or less 
favourable picture. However, the negotiations for a regime governing the 
seabed, from 1970 onwards, did not focus at all on the question of the time 
needed for economic viability to emerge; time was taken into account, but 
more political considerations about the then-emerging regime overshadowed 
it. Thus, the winning stance—followed by developing states—supported 
the need to regulate the seabed internationally immediately, even though 
the wait for economically viable exploitation could be extended. In other 
words, for many states, the possibility of measuring any benefits derived 
from marine mining was distant. The reformulation of international law 
along the lines of NIEO—creating an international institution with equal 
voting rights for states and with an operational arm to act in the area of 
the seabed—was a more essential task.

Among scholars, things were no different. Although some were 
optimistic about achieving economic viability within a decade between 
1970 and 1982, over the years, pessimism about the issue has clearly 
become prevalent. Some examples confirm this interpretation.
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As early as 1970, Armand de Mestral pointed out that the significant 
difficulties in prospecting for minerals on the seabed were not technological. 
Taking the rapid development of aerospace technology as an example, 
he believed that the same could happen with seabed technology. On an 
economic level, however, he had doubts about the viability of mining 
(Mestral 1970, 645).

In criticising the optimistic views on the exploitation of polymetallic 
nodules on the seabed in 1970, Sebastian Gibson suggested caution 
in approaching the issue, pointing to the importance of verifying the 
influence of mineral extraction on the international market and also 
the cost required for prospecting activities. He also believed that mining 
activities would not bring greater prosperity to developing states (Gibson 
1976, 669–670).

For Elisabeth Mann Borgese, as early as 1981, seabed mining was slow 
to gain momentum due to the global economic situation, including large-
scale supply, depressed prices, and the instability of the metals market. 
In presenting this picture, she insisted that the role of the International 
Seabed Authority still needed to be reformed, so as not to render it a dead 
letter (Borgese 1981, 401–406).

Curiously, in 1979, an article by Paul Saffo still took an optimistic 
view of the time when the exploitation of manganese nodules would be 
economically viable. For him, “events occurring in 1974 clearly indicated 
that deep ocean mining was both technologically feasible and economically 
attractive.” For him, “since that date, initiation of the final preproduction 
phase of deep ocean mining had stalled by the uncertain status of the 
international law applicable to the seabed regime” (Saffo 1979, 492–493).

In fact, during the period between 1970 and 1982, international 
lawyers were more concerned with defining the structure of the International 
Seabed Authority than with determining when it would actually commence 
its activities. This politicisation of the issue helped to create an institution 
that broke away from the prevailing ideas on market economics.
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3.3. The Common Heritage of Mankind and the Private Law Analogy 

It is not difficult to associate many international legal rules with 
domestic private law rules. For this very reason, the influence of private law 
concepts on the perception that states and scholars had of the emergence 
of something new, like the common heritage of mankind, was significant.

Although the influence of private law has been recognisable in 
international law since its earliest days—even before the first ideas emerged 
that sought to establish domestic (public law) analogy—it was only at the 
beginning of the 20th century that a systematic (and influential) study of 
the issue appeared. This study has had a profound impact on international 
legal thinking and warrants consideration.

Hersch Lauterpacht originally published his Private Law Sources and 
Analogies of International Law in 1927. The study, the result of a doctoral 
thesis defended in 1925 at the University of London, was intended to be a 
consistent alternative to positivist ideas that still had enormous influence 
among international law scholars. More specifically, Lauterpacht’s aim 
was to demonstrate that in the practice of international law—especially 
in judicial practice—private law analogies were widely used, even though 
many authors, in theory and influenced by positivist ideas, rejected or 
felt embarrassed to use them (Lauterpacht 1970, vii).

Lauterpacht’s reading of the influence of positivism on the rejection 
of private analogies in international law was based on the idea that a 
sense of scientific purity and self-sufficiency could not be achieved if 
other branches of law were allowed to influence international law. Such 
positivist ideas, however, ran counter to the thinking of the founders of 
international law themselves. Lauterpacht demonstrated that, although 
the founders’ concern may not have been systematic enough regarding 
the use of private analogies, they were frequently employed (Lauterpacht 
1970, 8-17). Even modern positivist authors were contradictory on the 
issue, as they rejected private analogies in form but adopted them in 
substance (Lauterpacht 1970, 51-54). In this way, Lauterpacht advanced 
the idea that not only in the practice of states, but also in the theory of 
those who rejected private analogies, these same analogies were supported.
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However, in addition to positivist arguments, private analogies were 
attacked, according to the author, by those who argued that international 
law had a special character and that: (a) the interests protected by this 
branch differed from domestic law, including private law, and (b) the subjects 
of international law and domestic law were diverse. To these arguments, 
Lauterpacht replied that gradually the idea that international law and 
domestic law can regulate the same interests was gaining consistency; 
concerning the subjects, he recalled that it was increasingly recognised 
that insurgents, pirates, war criminals, the Holy See, the League of Nations 
as well as other individuals or entities were reputed as international legal 
subjects (Lauterpacht 1970, 71-79). 

Throughout the book, Lauterpacht emphasises the instances in which 
private law analogy was used in the discipline and could be found in the 
positive international law of his time. His definition of analogy was short 
and straightforward: “identity or similarity of proportion” (Lauterpacht 
1970, 83). For him, “there is accordingly no absolute logical cogency in 
the process of juridical analogy (...) It is an inductive and experimental 
method subject to correction. But its foundation is sound, based as it is on 
the solid rock of juridical logic and the principles of legal justice common 
to all law. As such, it is a vehicle for progress” (Lauterpacht 1970, 84).

Lauterpacht himself was aware that the use of private law analogies 
could stray into excesses. In order to avoid them, he emphasised four points: 
(1) analogies must be conducted taking into account general principles of 
private law found not only in a single legal system, but in the main legal 
systems; (2) not every relationship between states has a counterpart in 
private law, as would be the case with extradition and the law of war;  
(3) recourse to analogy would be unnecessary when solutions to cases 
could be found by logical deduction from existing rules of international law 
or by the use of analogy taking into account those very rules; (4) certain 
analogies would be inaccurate because the system lacks a compulsory 
judicial body to determine what international law is, or a central authority 
to enforce it (Lauterpacht 1970, 84-86).

Lauterpacht focused on private analogies that could be regarded as 
general principles of law. His argument was based on Article 38(3) of the 
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Statute of the Permanent Court of International Justice, which established 
that the Court would apply “the general principles of law recognized by 
civilised nations.” Such a provision opened up the possibility of arguing 
internationally for the existence of general principles of law based on 
private law analogy.

Hersch Lauterpacht can undoubtedly be credited with rekindling 
interest in private law analogy.63 However, it should be noted that the focus 
of his attention was on identifying private law analogies to discover the 
existence of general principles of law; his work, for example, overlooked 
the use of private analogies to compel or encourage the establishment of 
a treaty or customary legal regime for a specific subject.

In the debate on the seabed, international lawyers referred to the 
private law analogy several times, either to state that it applied to the 
seabed or to disallow those who did so.

In this debate, not only did the private law analogy have a broader 
connotation than that emphasised by Lauterpacht, but the legal context 
in which it developed was quite different.

At the time of Lauterpacht, the defence of the usefulness of domestic 
analogy fell to those who opposed positivist currents, especially positivist-
voluntarists, who saw in the use of private law principles the possibility 
of imposing rules on states to which they had not expressly consented at 
the international level. In the debate on the seabed, private law analogy 
was often employed by authors who relied on the fact that there was no 
agreed-upon mandatory rule regulating the seabed. In some cases, it would 
be possible to associate some voluntarist authors with the use of private 
law analogy. In turn, many of the authors who rejected the private law 
analogy were at least quite flexible about the need for states to expressly 
declare their will in order to be bound by a legal regime applied to the 
seabed.

63	 It has already been stated that the vast majority of international lawyers implicitly accept Lauterpacht's 
argument about the existence of private law analogies in international law. Furthermore, the judicial practice 
of the International Court of Justice recognises the influence of private law on international law (Lesaffer 
2005, 31). On the other hand, one cannot help but think that, written today, Lauterpacht's work would 
possibly be seriously criticised for being based on the need to resort to concepts of private law developed 
primarily in Europe.
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Since at least Grotius, the thesis that the high seas are subject to 
a regime of freedom has been consistently established in international 
law.64 In order to reach this conclusion, some argue that Grotius defended 
the nature of the high seas as res communis (e.g. Mello 2001, 15; Dupuy 
2000, 638), as opposed to a res nullius nature. Over the centuries, various 
doctrinal battles have raged between the two concepts.65

It is certain, however, that positive international law does not 
enshrine the res communis thesis, but only to the principle that the high 
seas are subject to a regime of freedom, as the 1958 Geneva Convention 
on the High Seas and even the 1982 United Nations Convention on the 
Law of the Sea make clear (Mello 2001, 17–19).

Apart from the states’ claims to a territorial sea and, later, a 
contiguous zone, the freedom of the seas argument persisted for many 
years, unchallenged and even becoming a customary international legal 
rule. In the 20th century, the United States’ claim to a continental shelf 
and an area of jurisdiction over fishing again challenged the principle 
of freedom of the seas. In the specific case of the continental shelf, the 
theory quickly emerged that these were extensions of the continents.  
If that was the case, it was clear that the state should have the same type 
of jurisdiction on the shelf as it did on dry land. However, the thesis of 
the natural extension of the continents could not be applied to the deep 
sea, which was definitely not a continental extension. As a result, the 
regulation of the seabed required a different discipline from that applied 
to the continental shelf (Brown 1983, 530–531).

Several arguments emerged to explain the regime that would apply to 
the deep seabed. Some thought that such areas (or their resources) should 
be treated as territory to be occupied (or to be appropriated), being thus 
res nullius. Others believed that the regime to be applied to the seabed 

64	 Although some question Grotius' coherence in defending the thesis of the freedom of the seas today.  
See Zemaneck (1999, 48–60).

65	 The use of the two concepts originating in Roman law was adapted. As Carl Schmitt pointed out:  
“The concepts of Roman civil law with respect to water rights that arose in a coastal culture necessarily lost 
their meaning. A good historian of the struggle for the New World asserted that 16th and 17th century 
pirates and freebooters had ‘reinterpreted’ the principle that the oceans belong to all, and had turned it 
‘into a liberation from moral and legal ties’” (Schmitt 2006, 175).
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should be the same as that of the high seas, i.e. res communis.66 A third 
group resorted to a different private law analogy, designing the seabed as 
res publicae. There were also those who, on the assumption that a regime 
of freedom applied to the high seas, which is different from res nullius or 
res communis, argued that such a freedom should also apply to the seabed. 
Finally, some rejected both private analogies and the principle of freedom 
of the seas, and asserted that the seabed should be considered a common 
heritage of mankind—something not akin to old notions.

In state practice, the debate on the nature of the seabed, taking into 
account the private law analogy, started as early as 1968. That year, in a 
speech to the United Nations General Assembly, Ambassador Amerasinghe, 
from Ceylon, Chairman of the United Nations Seabed Committee, and 
future President of III United Nations Conference on the Law of the Sea, 
stated:

As important as the definition of the limits of the area 
which we are considering is the determination of the legal 
status of the area. We agree with the opinion that neither 
the concept of res nullius nor that of res communis omnium is 
appropriate concerning this area. Res nullius would make it 
the prey of international competition for assertion of claims 
of national sovereignty over such portions of the area, as 
any state can acquire and hold.

The application of the concept of res communis omnium, on the 
other hand, hampers the exploitation of the resources of the 
area, as every nation would be entitled to an undivided share 
of the whole, and agreement on the means of exploitation 

66	 Mainly during the first half of the 20th century, a debate arose among scholars regarding the nature of 
the seabed. The debate centred on whether the area should be considered res nullius or res communis. 
Summarising the debate, Hersch Lauterpacht, in 1950, stated that, except for isolated examples, it was a 
doctrinal one, since there was no state practice on the subject. For the author, submarine areas, unlike 
the high seas, “are not res omnium communis. To that extent that they can, consistently with the rules of 
international law in the matter of acquisition of territorial title, become subject to the sovereignty of the 
state—though not of every state.” He also denied the res nullius nature of submarine areas. It is imperative 
to note, however, that Lauterpacht's aim in this article was to establish the lawfulness of the—at the time 
growing—claims over continental shelves. He concluded that no rule of international law prevented such 
claims, as long as the criterion of adjacency was respected. In this sense, when he referred to submarine 
areas, he was referring together to the continental shelf and the other areas relating to the marine soil and 
subsoil—including the great sea depths (Lauterpacht 1950, 398, 414).
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and the sharing of the proceeds of exploitation would be 
completely impossible. What we need is to adopt a set of 
principles that has at its cardinal provision the recognition of 
this area as the common heritage of all mankind, a heritage 
held in trust for all mankind (United Nations 1996, 40).

At the same session, the Brazilian delegation stressed that the seabed 
could be considered neither res communis nor res nullius, but a common 
heritage of mankind (United Nations 1996, 45). The Libyan delegation, 
while rejecting the application of both concepts, put forward the idea 
that the seabed could be governed by the concept of res universitatis or 
res publicae—both of which come from Roman civil law (United Nations 
1996, 59). Finland, for its part, rejected the application of the concept 
of res nullius to the seabed, arguing that it should be used for the benefit 
of all mankind, taking special account of the special needs of developing 
states (United Nations 1996, 61). Also criticising the use of the concept 
of res nullius, the Trinidad and Tobago delegation saw the only alternative 
for the seabed as its consideration as the property of all nations and the 
creation of institutional arrangements for the exploitation of its resources 
and the equitable distribution of its wealth.

In subsequent sessions of the General Assembly, the issue continued 
to recur, particularly in the speeches of delegations from developing 
states. From the outset, however, it was clear that there was no uniform 
perception of what the terms meant, especially the concept of res 
communis. The statements by Uruguay and Ethiopia express such a lack 
of uniformity well. For Ethiopia, the regime of res communis should be 
applied to the seabed, defined as “common property to be utilised for 
and in the interest of the international community of nations within 
the framework of international cooperation rather than competition” 
(United Nations 1996, 131). For its part, the Uruguayan delegation, in 
rejecting the application of the concept of res communis to the seabed, 
defined it as “goods or resources not able to be possessed privately but 
reserved for common use by all men, such as light, air and running water, 
which cannot be possessed exclusively and completely, even though part 
of them can be used or enjoyed by anyone” (United Nations 1996, 125).
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Also at the General Assembly, but in 1970, Japan—a state that had 
extensive interests in seabed mining—associated the concept of common 
heritage with that of res communis when it stated that “if this common 
asset of mankind is to continue to serve the interest of humanity as a 
whole rather than that of particular states or a group of states whose 
claim to exclusive domination over part of this res communis (...)” (United 
Nations 1996, 185).

During the United Nations Conference on the Law of the Sea, 
references to the concepts became scarce. However, some pronouncements 
on the matter were still heard, such as that of the Cameroonian delegation 
in 1973, which defended the concept of common heritage by rejecting 
the concepts of res communis and res nullius (United Nations 1996, 292). 
Ecuador also made a similar statement (United Nations 1996, 300–301). 
At the same session, the Representative of Madagascar stated that the 
concept of common heritage was not new, since the law of the sea already 
recognised the concept of res communis (United Nations 1996, 297).

Although those statements show that developing states did not 
have a uniform position on the use and rejection of the private law 
analogy in relation to the seabed, a large part of the Group was in favour 
of affirming that the concept of the common heritage of mankind was 
neither res communis nor res nullius. This apparently majority position 
of developing states was perfectly in line with the efforts to build a new 
international economic order, which also implied a radical change in the 
principles of international law that existed at the time: the concept of 
the common heritage of mankind would become a new foundation for 
a new international law. However, the rejection of private law analogy 
was not a direct result of the ideas of building a new international order, 
because even before the formulation of a NIEO, private law analogy had 
already been rejected; it was, however, adaptable to the ideas of the NIEO.

Among scholars, the debate on the use of private law analogy gained 
momentum only after the 1970 Declaration of Principles was approved. 
From this Declaration on, as will be seen in the next section, the question of 
the existence, from a legal point of view, of the notion of common heritage 
of mankind was definitively raised. From that point of view, it became 
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more urgent to identify the nature of the common heritage—established 
in the Declaration—as res communis, res nullius, another concept taken 
from private law analogy, or even none of them.

The question of the legal nature of the principle of common heritage 
will be a fundamental issue in the legal debate on the seabed even after 
the negotiations for a United Nations Convention on the Law of the 
Sea in 1982 were concluded. That is so because, between 1970 and the 
adoption of the final text of the Convention, the regime of the common 
heritage of mankind had yet to be developed; hence the interest in 
defining that nature. From 1982 onwards, the issue remained on the 
agenda of experts dedicated to the seabed, as it was necessary to explain 
the nature of the common heritage principle to those states, especially 
the developed ones, that rejected the extent to which it was established 
within the 1982 Convention.

As early as 1972, German scholar Günter Jaenicke analysed the 
principle of common heritage as established in the 1970 Declaration of 
Principles, using the private law analogy. In detailing the state of the debate 
on the seabed, he described three existing positions: the application of 
the regime of the high seas to the region; the subjection of the seabed to 
appropriation; and the extension of continental shelves to the limit of 
other continental shelves. In favour of the first position, he argued that 
it could be inferred from the 1958 Geneva Conventions on the Law of the 
Sea that all parts of the sea, except those subject to national jurisdiction, 
remained res communis. He pointed out, however, that since the adoption 
of various resolutions by the United Nations General Assembly, it was no 
longer necessary to take sides on the question of whether the seabed had 
the nature of res communis, as this area had since become the common 
heritage of mankind. Despite that, he concluded—in a somewhat circular 
way—returning to the domestic analogy, that there was “probably a 
general legal consensus that the ocean floor and its subsoil are to be 
regarded in the same way as the high seas as a res communis not open 
to national occupation or national sovereign control of whatever sort” 
(Jaenicke 1972, 67–68).
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In an article published in 1973, the American Frederick Goldie 
ardently defended the thesis that the seabed beyond the limits of national 
jurisdiction should be considered appropriable and should therefore 
be considered terra nullius. Taking as a basis precedents in American 
law on the acquisition of mining rights and the treatment given to the 
Spitzbergen archipelago—in which mining rights over an area defined 
as terra nullius were recognised in international law—he argued that a 
company that proceeded to exploit the mineral resources found on the 
seabed could claim the right to the area in which these resources were 
found. His thesis was also supported, he claimed, by the existence of the 
traditional rule qui prior est tempore potior est jure (the first in time is the 
first in law) (Goldie 1973, 799-815). 

For the author, the right of a company to claim mining rights on 
the seabed had a customary nature or should be considered a general 
principle of law as established in Article 38(1)(c) of the Statute of the 
International Court of Justice. Furthermore, it argued that recognising 
such rights would produce stability, rather than the anarchy that would 
arise from applying the principle of freedom of the seas to the seabed 
(Goldie 1973, 815-816). Although he took into account the existence 
of the Declaration on the Moratorium of 1969 and the Declaration of 
Principles of 1970, he argued that these instruments were not binding 
and that the concept of the common heritage of mankind was problematic. 
They would not have the power to prevent states, through their national 
companies, from exercising their property rights. Attempting to prevent 
this would amount to a “confiscation,” in contradiction to international 
law (Goldie 1973, 816-821).

It should be noted that Goldie’s thesis was based on the assumption 
of the existence of a customary international legal rule. The assessment 
he undertook in order to conclude that there was such a rule was sparse 
and unrepresentative, in the sense that only the practice of a few states 
was considered. This attitude—defending the existence of a customary 
international legal rule as an a priori given—, as will be seen, was widespread 
among certain international lawyers.
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Between 1975 and 1976, a debate took place between the Chilean 
Gozalo Biggs and an American, Gary Knight. The debate, published in 
the pages of the American Bar Association’s international law journal, 
International Lawyer, ultimately centred on the legal nature of the seabed.

In his first article, Biggs devoted his attention to general aspects of 
the regime to be applied to the seabed. Only in a short passage did he 
expressly use the domestic analogy of res nullius to reject it. In describing 
the meaning of the concept of common heritage of mankind, he argued 
that its general acceptance had put an end to the debate about whether 
the seabed was “res nullius subject to occupation or prescription” or “res 
communis, like the high seas” (Biggs 1975, 280).

Gary Knight, based on the pronouncements of American authorities, 
argued that—something he seemed to agree with—the country’s position 
was that the resources found on the seabed were res nullius (Knight 
1973, 751–753). The position was defended because Biggs’ article stated, 
quoting Gary Knight (Biggs 1975, 280–281), that the US was in favour 
of international regulation of the seabed.

Biggs’ rejoinder contested the res nullius character of the seabed. With 
some astonishment and irony, he stated: “[a]s if unburying Grotius were 
not enough, we are now being dragged to old Rome in search of a legal 
justification for Deepsea’s action. Res nullius in 1976?” (Biggs 1976, 311). 
For him, the common heritage of mankind was the opposite of res nullius. 
The concept of res nullius and the occupation applied in domestic mining 
law would not have sufficient universality to be applied in international 
law. Furthermore, he emphasised, referring to examples of state practice 
and even quoting Goldie, that there were not enough precedents in 
international law to sustain that the concept of res nullius would apply 
to the seabed (Biggs 1976, 313–314).

Adopting a more cautious stance than the one defended by Goldie 
and Knight, Sebastian Gibson, in 1976, sought to support the possibility 
of companies exploiting seabed resources even in the absence of a treaty 
regime. He assessed this possibility based on customary international 
law and treaty law in force at the time.
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Taking into account a greater amount of state practice than Goldie, 
Gibson understood that, based on customary international law, the 
activities of a single ship to recover, explore and evaluate nodules carried 
out with reasonable diligence and with the intention of exercising rights 
over the area claimed (also reasonable, in terms of its size), “might be 
held to constitute an effective occupation in light of the inaccessible 
character of the territory.” However, the effective occupation without 
the consent of the international community would not be sufficient to 
grant exclusive rights to the occupier of the area (Gibson 1976, 680–681). 
According to the author, a private company could claim rights over the 
area on behalf of the United States (Gibson 1976, 686). Also, based on 
customary international law, he did not rule out the possibility of applying 
the concept of res nullius to the seabed.

Taking treaty law as a basis, Gibson argued that the travaux 
préparatoires of the 1958 Geneva Convention on the High Seas supported 
the thesis that one of the freedoms of the seas—although not expressed 
in the text of that Convention—was the exploitation of the resources 
of the marine soil and subsoil below the high seas (Gibson 1976, 688).  
Thus, there would be no incompatibility between the unilateral exploitation 
of seabed resources and marine freedoms—on the contrary, that could 
be regarded as the exercise of one of those freedoms.

The article was pragmatic enough to develop an argument that 
defended the unilateral exploitation of resources, either by defending 
the concept of res nullius or by arguing for a freedom of the seas based 
purely on treaty law, and therefore with little commitment to the concept 
of res communis.

An article that seriously challenged the theses based on the concepts 
of res communis and res nullius, as well as the very recourse to private 
analogies, was published in a leading American legal journal in 1977.  
The piece, written by Steven Burton, was grounded on the assumption 
that the argument that the concept of res nullius governed the seabed 
was in the majority over the rival argument of its nature as res communis 
(Burton 1977, 1151–1153).
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For the author, res nullius meant “a thing belonging to no one,” or 
“land belonging to no one,” in its variant of terra nullius. Drawing on 
numerous examples of state practice as a reference, Burton argued that the 
concept could not be applied to the seabed or its resources. Furthermore, 
the positive norms of international law did not support the application 
of the concept in this context, either to recognise the subjection to 
appropriation of both the areas of the seabed and the resources found 
there. He also recalled, pejoratively, that the concept of res nullius had 
been used in Europe’s colonising expansion into the rest of the world 
(Burton 1977, 1153–1159).

As for the concept of res communis—defined as “something owned 
by everyone in common that cannot be appropriated”—he argued that 
it was inapplicable to the seabed. In his view, what developing states 
advanced was something close to a res communis nature to the common 
heritage (Burton 1977, 1151–1161), although various delegations from 
developing states denied such an association in different occasions (Burton 
1977, 1159–1165).

Some, although not committed to the argument that the seabed was 
res nullius or res communis, reproduced the debate, helping to perpetuate 
it in international legal discourse. That was the case, for example, with 
Wolfgang Hauser, who gave an overview of the issue in 1978.

For Hauser, the majority of scholars from developed states argued 
that there should be freedom, based on customary international law, 
for those with an interest in mining the seabed resources. For them, 
“manganese nodules are res nullius which anyone may acquire by capture. 
This position is derived from the traditional freedom-of the seas doctrine; 
however, this group is divided over whether anyone may acquire exclusive 
mining rights.” On the other hand, there would be those who would oppose 
the regime of freedom, considering the resources of the seabed as res 
communis—something supported by the Resolution on the Moratorium 
and the Declaration of Principles, which adopted the principle of the 
common heritage of mankind (Hauser 1978, 761–762).

Others, adopting a critical stance, viewed the common heritage as 
an exit from the private law analogy, but in practice, it remained present. 
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That was the case with Christian Caubet, who wrote: “[i]n theory, it is an 
original attempt. It would mark a break with the previous international 
law and its private law tendencies; in other words: in the sense that each 
nation state would apply the mark of its sovereignty to any and all areas 
not yet dependent on another state” (Caubet 1977, 95). However, the 
author maintained that, in state practice, things would happen differently. 
Thus: “[t]he theory of the common heritage of mankind represents the 
last facet of the theory of res communis” (Caubet 1977, 102).

Caubet’s approach was based on the idea that the common heritage 
of mankind had not been taken to its ultimate consequences and was 
subject to the yoke of the great powers. Although private law analogy 
was valued negatively, there were hardly arguments to challenge the use 
of private law in the law of the sea.

When negotiations for a United Nations Convention on the Law 
of the Sea were at an advanced stage in 1979, Paul Saffo published an 
article wondering about the scenarios for exploiting seabed resources in 
the absence of a treaty. He considered three possibilities. The first meant 
treating the resources based on the freedom of the seas so that any state 
could appropriate them; for him, the essence of the doctrine of the freedom 
of the seas was that the high seas should be considered as res communis. 
The second possibility was for a state to claim sovereignty over part of 
the seabed, which was based on the idea of a growing extension of the 
continental shelves. As for the third, it was a matter of a state claiming 
jurisdiction over areas of the seabed for the purpose of promoting the 
exclusive exploitation of its resources; within this possibility, it could 
be argued that the seabed would be subject to occupation, as it had the 
character of res nullius. For different reasons, the author rejected all three 
possibilities (Saffo 1979, 496–508).

In 1979, at the Third United Nations Conference on the Law of the 
Sea, a uniform response was given by leading international lawyers from 
developing states. A committee of experts, made up of twelve eminent 
jurists, sent a letter to the Chair of the Group of 77 expressing their 
views on the significance of the threats at the time, of the enactment by 
developed states of unilateral legislation on the exploitation of seabed 
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resources, as well as mini treaties to the same end, also to be concluded 
between developed states. Although many who signed the letter were 
also representatives of developing states, its content was intended 
to convey the message that the experts were acting independently of 
their national interests. The Committee was composed of the following 
names: M. Bencheikh, M. Bennouna, R. Herrera Cáceres, J. Castañeda, 
S. P. Jagota, J. C. Lupinacci, M. Ndiaye, F. X. Njenga, C. Pinto, K. Rattray,  
S. Suchariktul and M. Yassen.

Regarding the private law analogy, the letter defended the peculiar 
nature of the concept of common heritage. It stated that while the status 
of the overlying waters was that of res communis, the seabed, its subsoil 
and its resources had the status of an “indivisible and inalienable common 
heritage of mankind, to be explored and exploited for the benefit of 
mankind as a whole through the equitable participation of the States in 
the benefits to be derived therefrom, with special regard for the interests 
and needs of the developing countries, whether coastal or land-locked 
countries” (United Nations 2004a, 82).

In 1980, Frederick Arnold, commenting on the debate on the use of 
private law analogies, argued that the states belonging to the Group of 77 
defended a “variant of res communis,” maintaining that the exploitation of 
seabed resources would be prohibited until a treaty was reached through 
the United Nations Conference on the Law of the Sea. In turn, some 
argued that the nodules found on the seabed should be considered res 
nullius and could be exploited by those who reached them first. A third 
position, based on the freedom of the seas, argued that the seabed was not 
subject to sovereign claims, but that the resources contained therein could 
be exploited as long as the other freedoms of the seas were not affected. 
All three positions were rejected by the author (Arnold 1980, 570–574). 

Italian Benedetto Conforti did not shy away from using the domestic 
analogy either. Assessing the content of the principle of the common 
heritage of mankind when negotiations for a United Nations Convention 
on the Law of the Sea had not yet been finalised, he argued that the 
principle was nothing more than a corollary of the old principle of the 
freedom of the seas. Thus, using the principle of freedom of the seas meant 
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categorising the high seas as a res communis. In his view, the principle of 
common heritage added nothing new, since it guaranteed all states and 
their citizens the use of seabed resources (Conforti 1978–9, 8).

Christopher Pinto (one of the authors of the aforementioned letter), 
from Sri Lanka, at a colloquium held in 1981, defended the rejection of the 
analogies of res communis and res nullius to the seabed, but still insisted on 
using categories from Roman law. Although he maintained the sui generis 
nature of the common heritage, he recalled that the concept was related 
to that of res publica, a concept present in Roman public law. He explained:

These were things destined for public use, an included, 
according to some writers, the sea and the sea shore.  
They were not, in their original form, capable of individual 
ownership, but were subject to the collective ownership of 
the community; they were in patrimonio populi. They had to 
be transformed, or converted in some way before they could 
be owned by an individual. Over that process, the State, as 
agent of the people, kept careful control to ensure that the 
potential for use of the thing by every other person was not 
impaired, or if impaired, was appropriately compensated for 
through taxation of one kind or another (Pinto 1982, 27).

In 1982, Jon Van Dyke and Christopher Yuen, in an article that 
would become very influential, entered the debate on the use of 
domestic analogies to reject the argument that the seabed was res nullius.  
The authors argued that a large part of the works cited by those in favour 
of applying such a concept to the seabed had been written when there 
was no distinction between the continental shelf and the sea floor and 
subsoil, at a time when neither area could be effectively exploited. With 
the advancement of technology for exploiting the continental shelf, the 
areas began to be distinguished. From 1945 onwards, the idea spread 
that the shelf was a natural extension of the continent, detaching from 
the idea of res nullius. With that explanation, Van Dyke and Yuen argued 
that a concept could not be applied to an area—the seabed—in a different 
temporal context, where the areas of the continental shelf and the seabed 
were distinct. Furthermore, they stated that those in favour of applying 
the concept of res nullius to the seabed assumed that all areas of the earth 
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were areas to be appropriated—something that international law at the 
time no longer accepted. Finally, they pointed out that even the United 
States had rejected the analogy of res nullius since 1967 (Van Dyke and 
Yuen 1982, 514–521).

Alexandre-Charles Kiss, while characterising the common heritage 
of mankind, rejected the private law analogy with res nullius and even 
with res communis. For the author, some elements of the high seas and 
extra-atmospheric space—goods with the nature of res communis—had 
become part of the common heritage of mankind. However, common 
heritage differed from res communis in that the former was distanced 
from the rules of free use in order to achieve a degree of coordination, 
thereby building a legal order aimed at conservation and, consequently, the 
management of common goods. In this way, Kiss saw an evolution from 
the anarchy of the res nullius through the liberalism of the res communis 
to communitarian conceptions that took into account the interests of all 
humanity, both present and future. He saw a closer connection between 
the common heritage of mankind and the concept already present in 
private Roman law, which was also extended to public law in common law 
countries: the public trust (Kiss 1982, 123, 131–133).

Even after the adoption of the United Nations Convention on the 
Law of the Sea in 1982, the private law analogy continued to be a relevant 
recourse. Some made efforts to explain the common heritage of mankind 
was not prone to such an analogy (see Larschan and Brennan 1983, 
312–318; Joyner 1986, 194; Van Hoof 1986, 54–56; Bekkouche 1987, 
135; Sucharitkul 1989, 891; MacDonald 1995, 154–155) or to confirm it 
in relation to the concept of res communis—or a special form of it (Brown 
1983, 523; Gattini 1985, 710; Müller 1986, 926; Vitzthum 1989b, 282; 
Joyner and Martell 1996, 74–76) or other private law analogies, such as 
res publicae (Juste Ruiz and Castillo Daudí 1983–4, 68).

From this debate, one can conclude that, although the private law 
analogy was widely used to explain the concept of common heritage of 
mankind, the authors differed significantly in the meaning they attributed 
to the terms used analogically. In 1970, Armand de Mestral already stated: 
“the question can be put in terms of the legal notions of res nullius or res 
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communis, but these notions are too often interpreted differently to be 
able to invoke them as an argument” (Mestral 1970, 648).

Although the United Nations Convention on the Law of the Sea 
did not explicitly adopt the private law analogy in defining the common 
heritage of mankind, the disagreements between the authors demonstrated 
a certain discomfort in dealing with new concepts.

That was explained by the fact that today, just like then, “[r]easoning 
by analogy, which permits the transfer of assumptions and postulates 
from a well-known field to an unfamiliar one, provides the cognitive 
resources for developing a working conception of the new issue or problem” 
(Peterson 1997, 247).

The existence of a debate on the application of private law analogies 
to the common heritage of mankind demonstrates that recourse to 
private law is neither a sign of the discipline’s progress in adapting its 
content to other disciplines nor a sign of retrogression, as it allows the 
interference of another branch without considering the differences between 
international and domestic law. Instead, it represents the instrumentation 
of pre-established positions. That is not to say that concepts do not have a 
certain autonomy in relation to someone’s intention. However, the use of 
concepts on their own reveals little if they are detached from the context 
in which an author employed them.

3.4. The Binding Nature of the Common Heritage of Mankind

Between 1967 and 1969, Pardo’s proposal to recognise the seabed 
as common heritage of mankind was of interest to jurists insofar as it 
could be a viable alternative for resolving the intricate issues relating to 
growing national claims over part of the marine soil and subsoil. At the 
time, there was no doubt that the proposal could only be considered, from 
a legal perspective, as a matter of lege ferenda. From 1969 and especially 
1970, the picture began to change.

As we have already seen, the United Nations General Assembly 
produced a series of resolutions that dealt directly or indirectly with the 
issue of the seabed. Of all these resolutions, the so-called Moratorium 
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Resolution and the 1970 Resolution approving the Declaration of Principles 
stood out the most.

The first, which established a moratorium, although approved, was 
strongly opposed by developed capitalist and socialist states. The second,  
on the other hand, had some abstentions but no dissenting votes.  
The adoption of the resolutions gave rise to the idea among certain states 
and scholars that the notion of the common heritage of mankind would 
have some binding character. In this sense, the two declarations—but 
especially the 1970 declaration, since it had no dissenting votes—can be 
seen as the starting point of an important debate that would last for many 
years: even in the absence of a treaty or in the absence of state’s consent 
to a treaty that had already been adopted, was the common heritage of 
mankind binding upon states?

The defence of the binding nature of the common heritage has 
mobilised representatives of states and various scholars. Firstly, it is 
worth analysing the stance of states on the issue.

The first consistent attempt to establish that the two aforementioned 
resolutions generated legal obligations for states was made during the work 
of the Committee on the Peaceful Uses of the Seabed and the Ocean Beyond 
the Limits of National Jurisdiction in 1972. Some influential developing 
States (including Algeria, Brazil, Chile, China, Iraq, and Mexico), as well 
as Yugoslavia, formulated a proposal for the Committee to decide on a 
question that was becoming increasingly frequent: evidence that States 
and companies were carrying out operational activities on the seabed.  
The draft decision took into account the two General Assembly resolutions 
and called upon States to refrain from the unilateral exploitation of seabed 
resources until an international regime had been established (United 
Nations 1996, 248).

The discussions around the proposal polarised the debate: on the one 
hand, some delegations saw no legal consequences in the resolutions; on 
the other, some delegations reputed the declarations to be relevant from 
the point of view of international law, especially taking into account their 
impact on the emergence of new customary international legal rules or 
the modification of customary rules on the principle of freedom of the 
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seas (United Nations 1996, 248-249). However, no concrete action was 
taken by the Committee.

In the same year, 1972, but before the General Assembly, the Iranian 
delegation put forward the idea that “the concept of the ‘common heritage’ 
as crystallised in the Declaration of Principles has already gained the 
status of erga omnes, and thus, this legal concept and its basic modalities 
should maintain their proper place in draft conventions corresponding 
to the international regime and machinery” (United Nations 1996, 259).

The pronouncement was somewhat generic, and it is unclear what 
the expression erga omnes actually meant. It was likely used in the sense 
referred to by the International Court of Justice, in 1970, in the Barcelona 
Traction case, which defined obligations erga omnes as obligations of a 
state “towards the international community as a whole,” in which all 
states would have an interest in their preservation (International Court 
of Justice 1970, 32).

At the second session of the Third United Nations Conference on 
the Law of the Sea in 1974, the Chilean delegation stated that the 1970 
Declaration of Principles entailed legal consequences. The first consequence 
was that, as of the Declaration, the exploitation of seabed resources 
was “prohibited until an international regime had been established.”  
The second was that the exploitation of these resources should not harm 
the interests of developing states (United Nations 1996, 293).

Likely, the second consequence recalled by the Chilean delegation was 
closely linked to the fact that Chile was a major producer of copper, a metal 
found in manganese nodules. Such a posture demonstrated concern that 
an international regime for the seabed should consider adopting mineral 
production policies to avoid affecting the interests of land-based producing 
states. In the final text of the Convention, it was enshrined—albeit with 
strong opposition from developed states—that the International Seabed 
Authority would have powers of control over the policies of production of 
minerals found in the seabed, to protect States, many of them developing 
ones, that were conducting mineral prospecting on land.

At the third session of the Conference in 1975, many developing states 
began to adopt a more consistent stance on the issue. The representative 
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of Peru, speaking on behalf of the Group of 77 in his first intervention 
on the subject at the session, emphasised that Resolution 2749 (XXV), 
which approved the Declaration of Principles, remained valid for the 
members of the Group of 77. Thus, he maintained that “that resolution 
established a moratorium, and all activities undertaken outside the 
international regime to be established were unlawful” (United Nations 
1996, 327). Assuming that it would be a weak argument based solely on 
the Moratorium Declaration, the statement sought to identify among 
the principles of the 1970 Declaration the need for a moratorium, even 
though the text did not explicitly address the topic.

This position of the developing states was reiterated quite strongly 
in 1979. In the aforementioned letter sent by a group of legal experts to 
the Chair of the Group of 77, who in turn forwarded it to the President of 
the Conference for distribution among all the participating delegations, 
an intense and express criticism of unilateral legislation was made.  
The content of the letter will be discussed later. It should only be noted that 
it was based on the idea that the principles set out in the Declaration of 
Principles were binding because they had become customary international 
legal rules.

Also in 1979, the Chilean delegation proposed that the principle of 
the common heritage of mankind be expressly recognised as a jus cogens 
norm in the future Convention. The proposed article was as follows:

The States Parties to the present Convention accept and 
recognise on behalf of the international community as a 
whole that the provision relating to the common heritage 
of mankind set out in article 136 is a peremptory norm 
of general international law from which no derogation is 
permitted and which, consequently, can be modified only 
by a subsequent norm of general international law having 
the same character (United Nations 1996, 376).

The proposal, however, was not formally discussed at that 1979 session.

At the following session, the Chilean delegation, returning to its 
own proposal, emphasised that the jus cogens character of the common 



169

From Resolution 2749 to the United Nations Convention on the Law of the Sea (1970–1982)

heritage principle already had a basis in customary international law 
(United Nations 1996, 385).

Although the Chilean delegation did not, at the time, make a direct 
connection between the jus cogens nature of the principle of the common 
heritage of mankind and the resolutions adopted by the General Assembly 
recognising the existence of the principle, the statement could be read by 
other delegations or scholars as adherence to the idea that the resolutions, 
especially Resolution 2749 (XXV), had given rise to a “super-normativity” 
by virtue of their transformation into a jus cogens norm.

Other delegations expressly took forward such a reading. While 
several statements made during the session showed support for the 
Chilean proposal—Mexico, Costa Rica, Tunisia, Qatar, Niger—some 
highlighted that the common heritage of mankind was already part of a 
customary international law—Congo. Others, such as Jamaica, made a 
direct association between Resolution 2749 (XXV) and the existence of the 
common heritage of mankind as a jus cogens norm by stating: “first, the 
1970 Declaration was declaratory of general international law; secondly, 
the principle of the common heritage of mankind was a rule of customary 
international law; and thirdly, the principle of the common heritage of 
mankind constituted jus cogens” (United Nations 1996, 386-388).

Chile’s proposal was accepted, albeit in a modified form, without 
explicit reference to the term ‘peremptory norm’ (United Nations 1996, 
389). The provision, the result of a compromise, became Article 311 (6) 
of the United Nations Convention on the Law of the Sea.67

Also at the 1980 session, the Brazilian delegation affirmed that the 
principle of common heritage, as established in Resolution 2749 (XXV), 
had been incorporated into international law and remained per se (United 
Nations 1996, 380).

During the eleventh session, which took place between 1981 and 
1982, the United Nations Conference on the Law of the Sea negotiations 

67	 The provision states: “States Parties agree that there shall be no amendments to the basic principle 
relating to the common heritage of mankind set forth in article 136 and that they shall not be party to 
any agreement in derogation thereof” (United Nations 1982). Recent commentators, looking back to the 
Chilean proposal, state that “[t]his effort was based on mere political desire and not on historical evidence 
supporting such recognition [as a jus cogens norm]” (Merdekawati, Triatmodjo and Hasibuan 2024, 509).



170

International Lawyers and the Uses of the Notion of Common Heritage 
of Humankind as Applied to the Deep Seabed (1967–1994)

became tense, given the election of Republican Ronald Reagan to the 
White House and the hardening of the US delegation on various points 
relating to the seabed regime. By this time, the United States had already 
enacted legislation on the unilateral exploitation of seabed resources, and 
the prospect of a treaty without US support was growing.

In such a scenario, pronouncements about the existence of a seabed 
regime based on customary international law persisted. The Peruvian  
delegation, for example, stated that one of the achievements of the 
new Convention on the Law of the Sea was to establish rules for the 
administration of the seabed as a common heritage of mankind, “in 
accordance with principles which have already become customary 
international law” (United Nations 1996, 429). For Trinidad and Tobago, 
the principle of the common heritage of mankind would not be new, 
“it is not constitutive, but rather declaratory of existing law” (United 
Nations 1996, 429). Something similar was suggested by the Australian 
delegation, albeit somewhat ambiguously, when it stated that the vast 
majority of states recognised that the resources of the seabed were the 
common heritage of mankind and that unilateral exploitation of these 
resources outside the Convention would “give rise to the most serious 
political and legal consequences” (United Nations 1996, 432). The Chilean 
delegation also spoke out, this time making a direct and express link 
between the jus cogens nature of the principle of the common heritage of 
mankind and its ascension to a properly legal-binding domain by virtue of 
the proclamation of the Declaration of Principles (United Nations 1996, 
435). The delegation from Yugoslavia, while not commenting explicitly 
on the binding nature of the principle of common heritage, stated that 
any unilateral action contrary to the provisions of the new Convention 
would be illegal (United Nations 1996, 436). The Bahraini delegation 
argued that the principle of the common heritage of mankind as laid 
down in the future Convention was both a codification of the principles 
of customary international law and a development of the provisions on 
international maritime law in peacetime (United Nations 1996, 438).

On the other hand, some delegations from developed states emphasised 
that they differed on whether the principle of the common heritage of 
mankind had a binding nature. The Federal Republic of Germany argued 
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that while many of the provisions of the new Convention reflected existing 
customary international law, this was not the case with the provisions on 
the seabed, since they constituted entirely “new contractual law” (United 
Nations 1996, 448). Italy argued that the United Nations Convention on 
the Law of the Sea was governed by treaty law and, apart from some of its 
provisions that reflected customary international law, the Convention was 
not binding on states that were not party to it. It emphasised that most 
of the provisions concerning the seabed were not binding by customary 
international law, nor did they prevent states from taking unilateral 
measures in relation to the seabed (United Nations 1996, 448). The United 
States delegation, while contesting the customary and also peremptory 
nature of the common heritage of mankind—in the latter case, especially 
given the rejection, during the Conference, of the proposal that sought 
to recognise the common heritage as a jus cogens norm—emphasised the 
“purely contractual” character of the provisions on the seabed contained 
in the future Convention. It stated that unilateral activities could be 
carried out on the seabed due to the principle of freedom of the seas and 
that the US support for the General Assembly’s resolutions on seabed 
mining did not mean acquiescence to the regime as established in Part XI 
of the future Convention (the part devoted to the subject). Consistently, 
he continued, the United States had maintained the position that only 
through a universally accepted regime could the concept of the common 
heritage of mankind be given legal content, “which was not achieved by 
the Conference” (United Nations 1996, 448-449).

If there was a substantial debate among states about the binding 
nature of the common heritage of mankind, especially considering the 1970 
Declaration of Principles, a similar debate happened among scholars. In 
fact, such a debate was probably the most heated of all those concerning the 
seabed. Until the adoption of the final text of the United Nations Convention 
on the Law of the Sea, positions on the binding nature of the common 
heritage revolved around the effects of the Moratorium Declaration and, 
more often, the 1970 Declaration of Principles. Although some argued that 
the General Assembly declarations already had binding force, it was more 
common to argue that the two declarations, or specifically the second one, 
had been fundamental in the formation or crystallisation of a customary 
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principle of the common heritage of mankind. Other arguments were 
also put forward, such as that the declarations had produced estoppel.68 

Arguments denying the binding nature of the common heritage were 
based either on the idea that resolutions of the General Assembly did 
not have binding force, or they had not been sufficient to give rise to a 
customary international legal norm.

One of the first authors to speak out on the subject, albeit timidly, 
was Wolfgang Friedmann. Referring to the Declaration of Principles, 
he praised it, mainly because, since 1971—the year Friedmann’s article 
was published—national claims to ever larger portions of the seas and 
marine soil and subsoil had become frequent. However, despite praising 
the Declaration, he maintained that it “does not commit anybody to any 
specific action” (Friedmann 1971, 757). He did not, however, focus on 
the question of whether the Declaration had any relevance to the process 
of forming customary international legal rules relating to the common 
heritage of mankind.

The same stance was adopted by another eminent scholar of the 
time, the British Robert Jennings. Also in 1971, Jennings published an 
article whose main aim was to analyse the aforementioned draft treaty 
for the seabed area, formulated by the United States in 1971. Article 2 of 
the draft treaty prohibited states from claiming or exercising sovereignty 
or sovereign rights over any part of the international seabed area or over 
its resources. Furthermore, in addition to determining that no state 
could recognise any claim or exercise of sovereign right over the seabed 
by another state, it prescribed that titles, rights and interests over the 
seabed could only be acquired in a manner that complied with the draft 
treaty. It is worth noting that the 1970 Declaration of Principles contained 
provisions very similar to those.

Jennings emphasised that the Declaration of Principles was “neither 
binding nor dispositive.” However, it could become binding, from the point 

68	 A classic definition of estoppel is that given by Derek Bowett, when he argues that “the rule of estoppel, 
whether treated as a rule of evidence or as a rule of substantive law, operates so as to preclude a party 
from denying before a tribunal the truth of a statement of fact made previously by that party to another 
whereby that other has acted to his detriment or the party making the statement has secured some 
benefit” (Bowett 1957, 176)
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of view of customary international law, if the American project became 
“more than a mere draft.” States that opposed the provisions of Article 
2 of the American project—and, consequently, to the provisions of the 
Declaration of Principles—should oppose them in order to prevent a 
future customary international legal rule from being opposable to them. 
By opposition, the author was referring to the possibility of states, under 
certain circumstances, preventing a general customary international 
legal rule from being binding upon them, as the International Court of 
Justice had already recognised in the Anglo-Norwegian Fisheries Case 
(Jennings 1971, 439–440)—a possible raw version of the future doctrine 
of persistent objector.

In expressing this position, Jennings regarded the argument as 
plausible that, although the 1970 Declaration of Principles was not binding 
and had not crystallised an emerging customary international legal rule, 
parts of it could become customary in nature if new acts were juxtaposed 
to it, such as Article 2 of the American project. Thus, the Declaration of 
Principles could be the beginning of a process of custom formation, which 
gave it some legal relevance.

In one of the first systematic studies on the subject of the common 
heritage of mankind, Stephen Gorove, after identifying a series of 
problems in terms of the implication of the use of the term and a lack of 
uniformity between states on its content, concluded that it was not then 
“a legal principle but only a reflection of political aspirations and, at best, 
moral commitments” (Gorove 1972, 402). The author’s analysis, however, 
was based more on the vague and imprecise nature of the notion of the 
common heritage of mankind than on its binding nature under the rules 
of international law in force at the time.

Günther Jaenicke was one of the authors who took a peculiar approach 
to the binding nature of the principle of the common heritage of mankind. 
For him, the common heritage of mankind could be identified with the 
freedom of the seas, and there was no incompatibility between them. 
Taking into account only the Moratorium Resolution, he argued that it 
was a consequence of the principle that the seabed and its resources were 
the common heritage of mankind. He went on to argue that there was 
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no need to assess the binding nature of the Resolution. However, he did 
argue that it did not protect—although it did not prohibit—the activities 
of private companies on the seabed and that the Moratorium Resolution 
seemed justified because the exploitation of seabed resources necessarily 
presupposed international regulation (Jaenicke 1972, 70–71). What 
emerges from Jaenicke’s position is that the Moratorium Resolution, 
although not binding, had an impact on international law by making it 
more difficult to argue that seabed resources could be exploited outside 
an institutionalised regime.

As previously mentioned, one of the most important proponents 
of the concept of res nullius applying to the seabed and its resources, 
Frederick Goldie, was also one of the most fervent opponents of the idea 
of binding UN General Assembly resolutions on the topic.

Commenting on the binding nature of the Moratorium Resolution, 
Goldie argued, quoting a statement by the then Legal Adviser to the 
State Department, John R. Stevenson, that resolutions such as that did 
not bind the United States. However, they should be considered in good 
faith. Goldie, however, questioned even the argument about good faith, 
since it should be taken into account in relation to the acts of the states 
that promoted the Resolution—the United States voted against it. He 
questioned whether the states that promoted the Resolution were acting 
in good faith, since two and a half years had passed without a treaty 
regime for the exploitation of seabed resources. Like the Moratorium 
Resolution, the 1970 Declaration of Principles, which would have given 
rise to the concept of the common heritage of mankind, had no binding 
force. It rejected the arguments that sought to view the common heritage 
of mankind as an instant customary law69 or binding by virtue of being a 

69	 The thesis of an instant customary international law, it is well known, gained prominence with Bin 
Cheng's contribution to the study of international law in outer space. In a work originally dated 1965, the 
author set out his ideas in detail. The traditional thesis that custom is formed by the confluence of two 
elements—the objective (defined by usage embodying a rule of conduct or practice) and the subjective 
(conviction on the part of states that the rule embodied in usage is binding)—was seriously contested 
by Cheng. He believed that a rule of international law could arise without sufficient practice, since in an 
international society, states were their own producers of norms. The force of the norms of international 
law, he emphasised, was based on consent, recognition, acquiescence or the principle of estoppel. In this 
way, practice, which usually requires a considerable amount of time to take shape, did not always have 
to be present in the formation of a customary international legal rule. That gave rise to the expression 
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general principle of law. Starting from an undoubtedly voluntarist position 
on the sources of international law, he argued that only a treaty could bind 
states to respect the common heritage of mankind, which would require 
“the formal signature of all states.” Thus, none of the resolutions would 
have the power to prevent the unilateral exploitation of seabed resources 
(Goldie 1973, 816-821).

Assessing the Declaration of Principles, Rudolph Arnold came to 
a similar conclusion, but on somewhat different grounds, in the sense 
that this instrument could not, on its own, “create an international law 
condominium in the resources of the deep seabed.” Only a treaty could 
do that. However, the author recognised the Declaration of Principles as 
having a legal nature, in that its provisions could subsequently be laid 
down in binding instruments such as treaties. However, compliance with 
them could not be compulsorily demanded (Arnold 1975, 157).

Sebastian Gibson, explaining on the binding nature of the Moratorium 
Resolution of 1969 and the Declaration of Principles of 1970 from the 
perspective of the United States, argued that since they had voted against 
the former, they were not bound by it. Concerning the Declaration of 
Principles, he claimed that, according to the United Nations Charter, the 
General Assembly had not been invested with legislative powers, which 
meant that its resolutions were not binding, except in minor internal 
matters—the same argument, he warned, also applied to the Moratorium 
Resolution (Gibson 1976, 693–694). The author also rejected the idea 
that the Declaration of Principles had generated an instant customary 
international law against the United States—even though the American 
delegation voted in favour of the Resolution. He gave two basic reasons 
for this: (1) many of the principles set out in the Declaration were highly 
abstract; (2) it would be dangerous to claim that an instant custom had 
emerged from the Declaration, because not only did 14 states abstain 
from voting, but others who voted in favour of the Declaration—such as 
the United Kingdom—expressed the view that the instrument was not 
binding. That led the author to argue that the common heritage of mankind 
was not a legal principle, but a moral commitment of the international 

“instant customary international law,” which derived from the looseness of the objective element, in certain 
circumstances, by virtue of the will of the states themselves (Cheng 1997, 136–141).
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community. The United States would therefore not be bound by the 
Declaration of Principles of 1970 (Gibson 1976, 694–697).

Gonzalo Biggs, from Chile, was sympathetic towards the idea that the 
Moratorium Resolution and the Declaration of Principles had binding force. 
He was not explicit on the subject; however, he maintained that even if 
the resolutions were not considered to have binding force or to constitute 
a source of treaty law, they represented “at the least some evidence” of a 
“general consensus essential to the existence of a customary rule of the 
law of nations” on the subject. He went on to say, taking into account 
the Declaration of Principles and the argument that the exploitation of 
seabed resources would be governed by the principle of freedom of the 
seas, that the adoption of the instrument by 102 states would neutralise 
any implication arising from the 1958 Geneva Conventions on the high 
seas and the continental shelf. For him, the resolutions could be invoked 
through custom (Biggs 1975, 279).

In a later article, the same author insists that states that voted against 
the resolutions, such as the United States in the Moratorium Resolution, 
should behave in accordance with the principle of good faith, which would 
prevent them from taking actions that went against both the text and 
the spirit of the resolutions. In 1976, it concluded that unilateral actions 
regarding the seabed resources were “clearly illegal” (Biggs 1976, 313, 316).

Another Chilean scholar, Francisco Orrego Vicuña, explicitly defended 
the idea that the Moratorium Resolution and the Declaration of Principles 
had, by their very existence, a legal character. As they were resolutions 
setting out principles expressing the consensus of the international 
community “on fundamental aspects of the progressive development of 
international law,” their binding nature would be evident. He pointed out 
that even if such a binding character lacked coercive mechanisms or the 
possibility of imposing sanctions for non-compliance, the mere application 
of the principle of good faith would lead to the same conclusion. He also 
defended the jus cogens nature of the principle (Orrego Vicuña 1976, 
264–266).

Orrego Vicuña’s position, although somewhat different from that of 
the majority of scholars, was not, it has to be said, sufficiently substantiated.
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Mohamed Bennouna did not maintain that the 1970 Declaration 
of Principles could, in itself, bind the states that voted in favour of it 
or abstained. Like many international lawyers from developing states, 
he argued that the Declaration had provided an opportunity for the 
emergence of a customary rule in international law. Acknowledging that the 
Declaration marked the progress made in the negotiations on the seabed 
and served as the basis for the creation of a future regime for the seabed 
area, Bennouna saw the Declaration as relevant to the emergence of the 
opinio juris necessary for the formation of a customary international legal 
rule. Five years after its approval, he said, it was already possible to see 
that even states that were reluctant to accept the Declaration recognised 
the principles governing the seabed contained therein as legal rules. That 
meant, for example, that unilateral exploitation of seabed resources would 
be illegal (Bennouna 1975–6, 126–129).

Bennouna went even further. He argued that the aforementioned 
principles of the Declaration could already be invoked as norms of 
imperative law, in other words, jus cogens norms (Bennouna 1975–6, 
128). Although the author did not provide any further enlightening 
arguments to support his thesis, he reiterated it in an article published 
in 1977 (Bennouna 1977, 238).

Others took a somewhat timid stance on the binding nature of the 
common heritage of mankind. Steven Burton, for example, while denying 
that the General Assembly’s resolutions could be binding, admitted that 
they could be used to form customary norms. The Moratorium Resolution, 
due to the number of votes against it, could not be evidence of opinio 
juris. As for the Declaration of Principles, he admitted that the language 
of the instrument, on what regards “paragraphs 2 and 3 clearly indicate 
normative standards to be applied” according to the doctrines of the high 
seas and that subsequent state practice “could lead the Declaration of 
Principles to focus the development of new law on this subject” (Burton 
1977, 1148–1151). Although the position was more inclined to see no 
obligation in the declarations or arising from them, a firmer stance was 
avoided.
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In 1979, when negotiations for a United Nations Convention on the 
Law of the Sea were well underway, Lawrence Juda highlighted an issue 
that could well explain the position of states and scholars on the issue of 
the binding nature of the common heritage of mankind.

Juda said that the 108 votes in favour, none against and 14 abstentions 
to the Declaration of Principles obscured the fact that the principle 
of the common heritage of mankind had various interpretations.  
While the American view associated the principle with the freedom of 
the seas, developing states interpreted it in light of the 1969 Moratorium 
Resolution and in a manner that prevented the unilateral exploitation of 
seabed resources (Juda 1979, 226). Juda’s observation was truly insightful 
because it highlighted a previous question regarding the binding nature 
of the Declaration of Principles, specifically its interpretation and the 
preconceptions underlying it among developed and developing states. 
The fact is that the defence of the binding nature of the Declaration of 
Principles, either because of its own strength or because of its contribution 
to the formation of customary international law, was a consequence of the 
approach taken to the Declaration—whether it was intended to favour 
or hinder the unilateral exploitation of seabed resources.

The relevance of this observation is evident in an act taken in 1979.

As mentioned earlier, that year, a group of international law experts 
presented a letter to the Chair of the Group of 77 rejecting the growing 
threats from developed states regarding the unilateral exploitation of 
seabed resources. The letter was forwarded to the President of the United 
Nations Conference on the Law of the Sea with the intention of being 
distributed to all delegations. In addition to rejecting the application 
of the private law analogy of res communis, the document defended the 
binding nature of the common heritage of mankind.

The starting point for reaching that conclusion was the Declaration of 
Principles, which, with 108 affirmative votes and the subsequent support 
for the principles contained therein by the states that abstained, had 
produced new customary international legal rules. The basic principle, 
enforceable through custom, was that the seabed beyond the limits of 
national jurisdiction and its resources were the common heritage of 
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mankind. Complementing this principle were others: the non-appropriation 
of the seabed; the need for an international regime, including machinery 
to ensure that activities in the seabed would be carried out for the benefit 
of all mankind; the peaceful use of the seabed, as well as other principles 
(United Nations 2004a, 81–82).

The letter argued that the principle of freedom of the seas was 
not absolute and did not apply to the exploitation of seabed resources. 
However, even if that principle was not reputed so, since the Declaration 
of Principles, it would no longer be applicable, not only because the 
Declaration was emanating from the United Nations General Assembly, 
but because it would reflect “a conviction incompatible with opinio juris 
sive necessitatis indispensable to the operation of the principle as an 
international custom in the exploitation of the sea-bed or ocean floor 
beyond national jurisdiction” (United Nations 2004a, 82).

The end of the letter made its intention clear: to oppose the growing 
attempts to defend the legality of unilateral resource exploitation or the 
conclusion of a mini treaty among states that had the capacity to exploit 
the resources of the seabed (United Nations 2004a, 82).

During this period, the idea was spreading, defended by the letter, 
that time had led certain countries reluctant to accept the principle of the 
common heritage of mankind at a later stage (Castillo Daudi 1979, 659).

In a detailed study that extensively examined the effects of the General 
Assembly’s resolutions on establishing a minimum regime applicable to 
the seabed, Paul Saffo focused on the Moratorium Resolution and the 
Declaration of Principles.

On what relates the first instrument, Saffo denied that the Resolution 
was binding for two reasons: (1) although it was possible that a declaration 
could generate legal obligations if approved unanimously, that was not 
the case with the Moratorium Resolution, which had a large number 
of dissenting votes and abstentions; (2) the Resolution reflected more 
political pressure from developing states and, for this very reason, did 
not have any substantial legal effect (Saffo 1979, 511–512).

The Declaration of Principles, on the other hand, had more “potential” 
to be legally binding. It would have been drafted in such a way as to give 
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it legal effect. Saffo suggests, based on the theory of estoppel, that at 
least for the states that voted in favour of the Resolution that adopted 
the Declaration, it would not be valid to go against what was laid down in 
paragraph 2—the non-appropriation of the seabed and the prohibition on 
exercising or claiming sovereignty (or sovereign rights) over it. However, 
the author himself admitted that the practice concerning the Declaration 
was marked by some delegations expressing the view that the instrument 
would not be binding (Saffo 1979, 512-515). The negotiations at the 
United Nations Conference on the Law of the Sea clearly demonstrated, 
as Juda rightly pointed out, that there were two types of interpretation 
of the principle of the common heritage of mankind.

For these reasons, Saffo concludes somewhat tentatively that 
“common heritage of mankind is a nascent legal principle capable of 
future elaboration” (Saffo 1979, 515).

In Brazil, Maria de Nazaré Imbiriba paid great attention to the legal 
character of a principle of the common heritage of mankind. Although she 
showed some sympathy for the idea that the General Assembly’s resolutions 
would have legal force, she also put forward the argument that they 
were binding based on customary international law. For her, a consensus 
lato sensu was manifested in successive General Assembly resolutions, 
especially the 1970 Declaration of Principles. The last Resolution was 
approved by 108 votes, with 12 abstentions, and had an explicit normative 
content. Acts contrary to it would be unlawful. Furthermore, the General 
Assembly resolutions—which manifest the objective element, practice, 
and the subjective element, opinio juris—as well as various statements by 
States during the United Nations Conference on the Law of the Sea left 
no doubt that the principle of the common heritage of mankind was of 
a customary nature (Imbiriba 1980, 206–209).

The author’s work, written before the Third Conference had concluded, 
considered the possibility that the final text would not reflect the interests 
of developing states, but rather those of developed states. In that situation, 
she argued, “[i]n the formal legal sphere, the violation of the principle 
remains” (Imbiriba 1980, 211).
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Two professors at the University of Hawaii, in disagreement with 
the position of many American scholars, argued that the Declaration of 
Principles, although endowed with ambiguity, should be seen as “evidence 
of emerging customary law.” The US international position itself showed 
support for the principles listed in the Declaration, as was the case with 
the aforementioned speech by President Lyndon Johnson in 1966 and 
the draft treaty presented by President Nixon in 1970 to regulate the 
seabed. Furthermore, the stance of the American delegation during the 
Conference did not contradict the meaning of the Declaration of Principles 
(Van Dyke and Yuen 1982, 526–529).

They recognised, according to the official statement of the American 
delegation, that the concept of the common heritage of mankind was not 
sufficiently detailed in the Declaration and that a treaty was needed to 
implement it. However, a new treaty would not be necessary to confirm “the 
present status of the deep seabed as the common heritage.” For them, the 
principles deriving from the Declaration of Principles would stand as law 
by virtue of their universal recognition. Although it was not clear exactly 
which principles would be binding for the authors, three of them would 
have such status: there must be genuine benefits for developing states; a 
“generally accepted” treaty can establish obligations even for states that 
are not parties to it; claims on the seabed resources are prohibited, even 
if a treaty is not signed by states such as the United States (Van Dyke 
and Yuen 1982, 529–530).

Van Dyke and Yuen also stated that, even if one did not support the 
idea that the Declaration of Principles was a customary norm, one could 
not deny that it had generated estoppel (Van Dyke and Yuen 1982, 537).

Some, such as Alexandre-Charles Kiss, considered that the UN General 
Assembly resolutions on the common heritage of mankind as applied to 
the seabed demonstrated an opinio juris nascendi. The resolutions, seen in 
conjunction with the vote of the vast majority of states in the adoption 
of the final text of the United Nations Convention on the Law of the Sea, 
led to the conclusion that the principle establishing the common heritage 
of mankind would be enforceable erga omnes (Kiss 1982, 234–235). In 
this case, Kiss seemed not to be referring to the concept of erga omnes 
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obligations as established by the International Court of Justice in the 
Barcelona Traction Case, but instead to the concept of objective regime—
something considered by other international lawyers, as will be seen in 
the next chapter.

As Koskenniemi and Lehto summarise very well, the debate about 
the binding nature of the common heritage of mankind affected the 
development of the concept, insofar as too much emphasis was placed 
on the legal status. Too little importance was given to the actual content 
of a common heritage principle (Koskenniemi and Lehto 1996, 551). 
Furthermore, a previous question was overlooked by many authors 
who dealt with the issue. Even if the common heritage of mankind was 
binding, what specific obligations would it entail? The 1970 Declaration 
of Principles, seen from the perspective of “bindingness,” had several 
provisions. Would all of them be binding? Moreover, which of them would 
be binding by virtue of the existence of a principle such as the freedom 
of the seas, which, some argued, in itself prohibited the appropriation 
of marine soil and subsoil beyond national jurisdictions? Some positions 
attempted to specify the binding character of several provisions contained 
in the Declaration of Principles, such as the 1979 Letter from legal experts. 
However, many scholars were silent over the issue. Some even stated that 
the alternative to the problem of the seabed was not legal, but political, 
in the sense that developed and underdeveloped states would have to 
give in (e.g. Larschan and Brennan 1983, 336). In other words, although 
a few authors clearly saw that the solution to the problem was not to 
find a binding legal rule, others wished to resolve the possible problems 
and inconsistencies of the notion of the common heritage of mankind 
by resorting to the idea of binding character.

Both detractors and defenders of the binding nature of common 
heritage reproduced this trend. In the first case, the assumption was that 
it was a vague notion with no content, and any possibility of dealing with a 
properly legal principle was ruled out. In the second case, the specification 
of common heritage in the General Assembly resolutions, especially the 
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1970 Declaration of Principles, was overrated. Of course, there were 
exceptions to this trend, but it was difficult to break away from it.70

The debate on the binding status of the notion emphasised, above 
all, whether the common heritage of mankind was binding by direct 
means of General Assembly resolutions or by the generation of customary 
international legal rules. Those who dealt with the issue were not usually 
explicit about their conceptions of the sources of international law.  
They started from a common point: that only formal sources could be 
binding at the international level—a typically positivist assumption that 
emerged in international law in the 19th century (Schachter 1991, 35–36). 
When it was sought, for example, that General Assembly resolutions could 
bind states, this was done not from a conception that aimed at breaking 
the boundaries between formal and material sources, but to include 
resolutions in the list of formal sources.

This lack of concern with a theoretical reflection on international 
sources—after all, an issue at the fundamentals of international law—
seems to have had a direct relationship with something that characterised 
post-World War II international law, an already mentioned excessive lack 
of concern with the theory of the discipline. This disregard for theory 
often led to a lack of rigour, as positions were defended on an ad hoc basis. 
Even if a lack of rigour could be legitimately defended—by supporting an 
irrational position, for example—it was not evident to anyone who came 
across the authors’ works.

In addition, it is notorious that many international lawyers, when 
arguing that the common heritage of mankind constituted a customary 
international legal rule, have made a sparse or overly restrictive analysis of 
the state practice necessary for its formation. American internationalists, 
for example, often reduced their analysis of state practice to that of the 
United States, concluding that if the United States had opposed the 
emergence of a customary rule through its practice, they inferred that 
there was no customary international law at all.

70	 Even the historiography of the notion of common heritage of mankind is encapsulated in this trend. That 
is the case of Öszu, who insists, in all his narrative of the notion, on the vagueness of the common heritage. 
He even suggests that such vagueness formalized “a new and intimidatingly arcane legal technology for 
justifying exploitation of the world’s ocean” (Öszu 2024, 156–198).
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On the other hand, international lawyers sympathetic to the developing 
states’ vision of the common heritage of mankind were basically attached 
to the idea that if the majority of states accepted the notion, it should 
be applied to all the others, without assessing, for example, the effect 
that objections might have in disengaging a state from a customary rule.  
The majority principle was enough, as an a priori fact, to conclude that 
there was a binding principle of the common heritage of mankind. The 
same attitude could be observed in those who argued that the common 
heritage of mankind was a jus cogens norm, with no regard for the 
requirements for establishing such a norm.71 As has already been identified 
in this specific context, although there have been many manifestations 
of the principle’s peremptory nature—especially at the Conference, as a 
result of the aforementioned proposal from Chile—it is not enough to 
state that a norm has a cogent nature. “It is necessary to determine the 
minimum content on which there is general consensus and which enjoys 
an imperative nature” (Salamanca Aguado 2004, 298, 301).

That shows that the customary international law argument worked 
as a strategy both to affirm the binding nature of the common heritage 
of mankind and to deny it. A partial examination of state practice could 
serve both purposes. So much so that during this period, although efforts 
were sometimes made to collect data on state practice, a significant part 
of scholars affirmed or denied the customary character based on little 
data on practice.

In a classic work on customary international law, published in 1939, 
Kelsen outlined his detailed theory on the subject. The leader of the 
Vienna School was fiercely opposed to the need to verify two elements 
in order to establish customary international law: the material element, 
which would consist of the repetition of acts, and the subjective element 
(opinio juris sive necessitatis), the conviction that the acts performed are in 
accordance with the law. For him, the objective element alone was enough 
to establish custom. Among his criticisms of the subjective element, one 

71	 In this sense, Antônio Celso Alves Pereira's observation, based on his reading of Ian Brownlie, is pertinent: 
“the doctrine that exists in support of the category of jus cogens is more abundant than that which exists 
in support of its concrete content” (Pereira 2003, 100). It appears that the international lawyers' enthusiasm 
for jus cogens as a category has obscured the need to clarify its precise configuration in relation to the 
common heritage of mankind.
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in particular was fascinating. Kelsen saw a veiled ideological function in 
the subjective element, which he also called psychic: “the arbitrariness 
of the organ competent to apply the law.” In this way, whoever needed 
to prove the existence of a customary rule had to resort not only to the 
acts of states but to the psychology of the organ that “arbitrarily” carried 
out the act (Kelsen 2001, 75).

Kelsen’s observation, in the assessment of the subjective element, does 
not refer exclusively to the ideological function of the organ that carries 
out the acts to be considered in the formation of custom, but also to the 
organ that interprets the same acts. In other words, the “interpretative 
opening” provided by the subjective element can be filled by factors that 
are not necessarily legal, such as ideology, for example. That is one way 
of looking at the debate on the binding nature of the common heritage 
of mankind. Ideological factors have significantly influenced the way 
international lawyers have understood the emergence of a new legal norm. 
I am not implying that ideological interference is something deleterious 
or harmful for international law, as Kelsen did in his article. My main 
point is to reinforce the argument that between 1970 and 1982, the issue 
of the seabed was politicised, with the ideology of the New International 
Economic Order playing a significant role. Between 1982 and 1990, 
although the ideas of the NIEO lost strength, a new ideological influence 
emerged in the debates on the seabed: the ideology of the fight against 
communism and related issues.
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From the United Nations Convention on the Law 
of the Sea to the Start of the Secretary-General’s 
Informal Consultations on Outstanding Issues 
Relating to Deep Seabed Mining Provisions of the 
United Nations Convention on the Law of the Sea 
(1982–1990)

Now, unready to die 
But already at the stage

When one starts to resent the young,
I am glad those points in the sky

May also be counted among
The creatures of middle-age

[W. H. Auden]

4.1. The United States’ Opposition to Part XI of the United Nations 
Convention on the Law of the Sea

From the very beginning of the III United Nations Conference on the 
Law of the Sea, the United States had a clear position on the subject of 
the seabed: they wished the future Convention to provide for a regime of 
free exploitation of seabed resources with an international organisation 
to manage the Area’s resources, without, however, being itself involved 
with mineral prospecting. The concessions made during the Conference, 
especially the proposal to create a parallel system, were intended both 
to break the deadlock with developing states and to use the seabed as 
a bargaining chip on other issues at the same Conference, such as the 
regulation of straits and channels and the exclusive economic zone. 
However, the concessions on the seabed issue were not well received by 
various sectors within the United States, including the mining industry, 
politicians, scholars, and the general public informed of the negotiations.
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Opinions against the concessions that the American delegation 
to the Conference was making found good expression in the ideas of 
Ronald Reagan’s team, the Republican candidate for the White House. 
Dissatisfaction with the negotiations on seabed mining was so deep that 
it appeared in the Platform of the Republican Convention in July 1980, 
which stated that the negotiations were preventing the United States from 
acting on the seabed. 72 The content and language of the Platform closely 
resembled previous statements made by representatives of American 
economic sectors linked to mining (Larson 1982, 298). Even before the 
elections, candidate Ronald Reagan convened a Strategic Mineral Task 
Force to formulate policies for problems involving mineral resources, 
including seabed mining. One of the main conclusions reached by the 
Task Force was that the Soviet Union had a deliberate intention to hinder 
American access to the minerals market by increasing its influence and that 
of its allies in southern Africa—an important region for the production 
of metals (Schmidt 1989, 216–217).

Reagan won the election and, while the government was still in 
transition, on 15 December 1980, a task force report concluded that the 
future treaty would bring strategic advantages to the Soviet Union, to 
the detriment of American interests, urging the United States to take 
a new stance in the negotiations by: (1) guaranteeing freedom of access 
to the seabed; (2) adopting firm agreements to make it safe for licensed 
companies to occupy areas of the seabed, avoiding excessive taxation;  
(3) granting freedom from production controls; and (4) granting incentives 
for the mining industry to conduct research and development of minerals. 
The impact of the task force’s report was significant, especially because 
it brought together the perspective “of those who were philosophically 
or ideologically opposed to the Convention and the CHOM [common 
heritage of mankind] concept” (Schmidt 1989, 216–218).

In addition, the opposition that some members of the American 
Congress had to the position that the delegation was taking during 
the Conference was not insignificant. Many congress members made 
their opposition clear, signalling that if a treaty were drawn up without 

72	 As a matter of fact, those positions were grounded on a growing criticism, within US public opinion, on 
the negotiations on the seabed (Allen 1992, 89–91).
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preserving American interests, its chances of success in the Senate for 
approval would be slim (Schmidt 1989, 219–220).

On 2 March 1981, under the Reagan administration, the State 
Department issued a note stating that the United States would seek 
to ensure that the Conference did not end at its tenth session in 1981.  
The note, which appeared a few days before the start of the tenth session, 
gave the impression that the United States wanted time to think about 
the draft Convention. At the same time, the American delegation was 
widely modified, from the lowest to the highest levels, signalling that a 
significant break in the negotiations would occur (Schmidt 1989, 214).

In fact, the American position of doing nothing had an appreciable 
impact on the work of the Conference. Little was done during the spring 
session of 1981 (Schmidt 1989, 228) while a position to be defended in the 
following sessions of the Conference was being more consistently outlined.

After a meeting of the National Security Council in January 1982, 
President Reagan announced that the United States would attend the final 
session of the Conference, scheduled for that year. In a statement dated 
29 January, Reagan clearly outlined six objectives to be achieved by the 
American delegation. These objectives demonstrated that the issue had 
gained traction among decision-makers in the United States and would 
significantly influence the negotiations during the 1982 session. Thus, the 
future treaty: (a) should not impede the development of seabed resources 
due to the demand for minerals in the United States and the world;  
(b) should ensure United States access to minerals, prevent the monopolisation 
of resources by the Enterprise and promote the economic development of 
resources; (c) should provide for a decision-making process in the seabed 
regime that reflects economic and political interests, as well as the financial 
contributions of the States participating in the regime; (d) should not allow 
amendments to the treaty to become effective without the consent of the 
participating states, including, in the case of the United States, with the 
approval of the Senate; (e) should not establish undesirable precedents 
for other international organisations; (f) should be suitable to receive 
the approval of the Senate; should not contain provisions on mandatory 
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transfer of technology73 and participation by and financing of national 
liberation movements (Schmidt 1989, 240-241).

During the last session of the Conference, the United States presented 
concrete proposals in the form of draft articles aimed at implementing 
those goals. The document introducing the American proposal (United 
Nations 1996, 403–404), then called the “Green Book,” was seen by the 
Group of 77 as a frontal attack on the parallel system that the US Delegation 
had already committed to. The American delegates, however, did not view 
the Green Book as the final word on US positions, but rather as one of 
several ways to implement the six goals. The proposal was rejected because 
it represented a highly one-sided view of American positions (Schmidt 
1989, 244–245).

A group comprising 11 industrialised states (G-11), also known as 
the “Good Samaritans” and including Canada, Australia, New Zealand, 
Switzerland, Austria, Denmark, Finland, Iceland, Ireland, Norway, and 
Sweden, then entered the scene. The Group proposed changes aimed at 
finding a middle ground to reach a consensus between American positions 
and those of the Group of 77 (United Nations 1996, 405–408). The efforts 
were in vain, mainly due to American opposition, which found that the 
proposals did not meet the expectations already outlined in the six points 
(Schmidt 1989, 246).

There was also another attempt by the United States and its allies 
to significantly modify the provisions of Part XI, followed by another 
rejection by the Group of 77. An attempt was also made to extend the 
negotiations, which was rejected by the President of the Conference, 
Tommy Koh (Schmidt 1989, 251).74 At this point, there were strong 
indications that the final text of the United Nations Convention on 
the Law of the Sea would be put to the vote. Just before the vote, the 
developed states even managed to secure some concessions from the 

73	 The strong US stance against mandatory technology transfer in the Convention was also related to the 
power of precedent. Some commentators stated, during the III Conference negotiations, that the G-77 
could take the successful inclusion of provisions on technology transfer and replicate it in other negotiations 
processes of the time (Treves 1977, 56).

74	 Some suggest that if there had been more time for negotiation, an agreement could have emerged, since 
by that time, there was already agreement on the points of the Reagan proposal, except for two: transfer 
of technology and adoption of amendments to the Part XI regime (Barrie 1983, 86).
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developing states, which were incorporated into the final text. However, 
these concessions did not fundamentally alter the regime of the future 
Part XI of the Convention. The gesture of putting the final text to the vote 
was quite significant. From the outset of the Conference’s work, it was 
decided that the technique of consensus would inform the negotiations, 
meaning that voting was seen as a last resort in cases where consensus 
could not be reached. The moment of tension between developing and 
developed states made consensus impossible and required the use of the 
last resort in the negotiations. “Perceived intransigence on the part of 
the U.S. provoked intransigence elsewhere, particularly within the Group 
of 77” (Nandan, Lodge and Rosenne 2002, 53).

On 30 April 1982, at the request of the United States delegation, the 
final text of the Convention was put to the vote. In total, there were 130 
votes in favour, four against (United States, Israel, Turkey and Venezuela) 
and 17 abstentions (Belgium, Bulgaria, Belarus, Czechoslovakia, Democratic 
Republic of Germany, Federal Republic of Germany, Hungary, Italy, 
Luxembourg, Mongolia, Netherlands, Poland, Spain, Thailand, Ukraine, 
Soviet Union and the United Kingdom).

Of the dissenting votes or abstentions, many referred in particular to 
dissatisfaction with Part XI of the Convention. That was the case with the 
United States and its allies, the industrialised states. Israel’s opposition 
was because it was recognised that the Area of the seabed would also 
be used for the benefit of peoples who had not yet achieved complete 
independence or another regime of autonomy. Such a recognition, in 
Israel’s view, could help fund the activities of organisations such as 
the Palestine Liberation Organisation (PLO). Regarding the socialist 
bloc’s abstention, the attitude arose from dissatisfaction with the fact 
that Resolution II, adopted together with the Convention, recognised 
most of the so-called “pioneer sites” for Western industrialised states.  
The abstention did not arise from opposition to the fundamental principles 
contained in the Convention—not even in its Part XI—but precisely from 
that Resolution II (Lévy 1983, 135–136). Dissatisfaction soon gave way 
to support for the Convention’s text, to the extent that states belonging 
to the bloc decided to sign the Convention, including the Soviet Union 
(Nandan, Lodge and Rosenne 2002, 53).
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Some American commentators confirm the ideological character of 
the American position. For Joyner and Martell, “[t]he final draft of the 
Convention was rejected largely on ideological grounds by the Reagan 
administration early in 1982, leaving other Conference delegates stunned 
and frustrated” (Joyner and Martell 1996, 78). In the view of Galdorsi 
and Vienna, the Reagan administration was relying on social Darwinism, 
which sought deregulation and the dismantling of government machinery. 
They maintain that this social Darwinism was reflected in the Conference, 
in the sense that the Convention would set “undesirable precedents for 
international organizations and would be perceived as a sign of American 
weakness.” The common heritage of mankind would, in itself, be a bad 
precedent, as it could expand into resources in other areas, such as outer 
space, the moon, Antarctica, and geostationary orbits. The establishment 
of an authority for the seabed, as intended in the final stretch of the 
Conference, would create the opportunity for Warsaw Pact member states 
and developing states to control an international organisation with broad 
powers (Galdorisi and Vienna 1997, 49). The point is that the Republican 
administration generally perceived “excesses and dysfunctionalities of 
many multilateral organizations” (Bosco 2022, 140).

Going beyond these concerns, the opposition to the elaborate 
mechanisms of Part XI and the bureaucracy of the International Seabed 
Authority was a “philosophical” opposition, since “[t]he requirement 
to share profits and technology and to subject virtually all decisions on 
seabed mining to approval of the International Seabed Authority was in 
conflict with the free-market and free-enterprise approach of the Reagan 
Administration” (Galdorisi and Vienna 1997, 49–50).

It has also been said that the Reagan administration’s position was 
based on an ideological conception of the seabed issue, since the real 
opposition was not to the exploitation system, but to “the acceptability of 
the new concept of an ‘international industry,’ the role of the Enterprise as 
an operating arm” of the International Seabed Authority. Thus, “[f]or the 
Reagan administration, this was equivalent to ‘international socialism’” 
(Koskenniemi and Lehto 1996, 543). By proposing substantial changes 
to the future treaty at the end of the Third Conference, the new American 
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government wished “that the treaty rid itself of its ‘offensive’ (socialist) 
ideological nature” (David and Digeser 1990, 32).

The US opposition, as expressed at the Third Conference, was restricted 
to Part XI and did not affect the other parts of the final text.

It had consequences in three areas: economic, because Part XI was 
against the philosophy of the free market, containing in its very essence 
elements for the construction of a new international economic order; 
political, since it represented a dangerous precedent for future multilateral 
negotiations; legal, because it was reputed inconceivable the consecration 
of a concept of the common heritage of mankind informed by NIEO ideas, 
especially concerning the emergence of an international organisation with 
broad powers of regulation and control over the resources of the seabed 
area (Salamanca Aguado 2004, 78).

The American position was ideological because it imbued American 
foreign policy with a particular worldview followed by President Reagan and 
his closest circle of advisors, and applied it in practice. In this context, the 
ideas of free market and free Enterprise, the idea that strong international 
organisations would compromise the image and interests of the United 
States, the attempt to eliminate in Part XI the main ideas that sought a 
new international economic order—in other words, an order of things 
different from that defended by the new government’s worldview—, the 
perception that excessive regulation of the Area of the seabed, together with 
the creation of the Enterprise to take direct advantage of the resources, 
would be a victory for anti-capitalist or even socialist ideas, are just a few 
examples of the ideologisation of the issue.

The Reagan administration’s attitude towards the United Nations 
Convention on the Law of the Sea, and particularly its Part XI, conflated 
the confrontation between North and South with the confrontation 
between East and West. This confusion was not the result of political 
innocence or inability, but probably of a broader strategy.

Although the developing states had intended, in the early days of 
the non-aligned movement and of the Group of 77, to disassociate from 
the confrontation between the Americans and the Soviets, the Reagan 
administration realised that, in the negotiations on the seabed, the South 
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was gradually drawing closer to the East. The head of the American delegation 
appointed by Ronald Reagan confirms that analysis to the Conference. 
For James Malone, reporting that the Group of 77 was already rejecting 
American proposals at the 1982 session: “[t]he leadership of the Group 
of Seventy-seven, encouraged by the Soviet-bloc participants who were 
pursuing their own advantage, remained unreceptive to any responsible 
compromise.” Also, when referring to the intransigence of developing 
states that wished to implement the NIEO’s postulates, he said: “[t]his 
intransigence was, in turn, exploited by the Soviet Union as a means to 
consolidate its influence with the ‘non-aligned nations’ and to isolate 
further the United States and its allies within the ‘world community’” 
(Malone 1984, 793, 797).

The Soviet Union’s position had moved from radical opposition to the 
notion of the common heritage of mankind as applied to the seabed—an 
opposition not even found in the American position—to support for the 
Convention. As has been said, although the Soviet Union abstained from 
voting in favour of the Convention, its recalcitrance was not really related 
to the core of the regime applied to the seabed area. It joined the majority 
of States in signing the Convention on 10 December 1982. 

Such a movement encouraged the United States to see developing 
states and the socialist bloc as common enemies in the negotiations on 
Part XI of the United Nations Convention on the Law of the Sea. The joint 
action of the South and the East could seriously jeopardise American 
interests. Moreover, there is no doubt that the new American policy of 
confrontation with the Soviet Union, labelling it the “Evil Empire,” made 
it convenient to stimulate a sense of linking Soviet interests with those of 
the developing states in the negotiations for Part XI. It is known that one 
of Reagan’s objectives was “to convince the American people that East-
West ideological conflict mattered and that some international struggles 
are about winners and losers, not about staying power or diplomacy” 
(Kissinger 1994, 767).

The United States was indeed being guided mainly by ideological 
interests. However, it is no less accurate that ideological interests in 
building a new international economic order were still on the agenda of 
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many developing states. For much of the duration of the Conference, the 
issue of the seabed was marked by the ideological influence of the NIEO 
among developing states, with a reaction from developed states. From the 
time of Reagan’s inauguration, the US government took a counter-offensive, 
also marked by an ideological bias. Such a movement led to a reaction from 
the developing states, which had not yet detached themselves from the 
NIEO ideology. In any case, these two periods, 1970 to 1982 and 1982 to 
1990, were very much characterised by politics as the main driver of the 
seabed debates. In the first period, within the political spectrum, ideology 
served as an instrument of attack for developing states; in the second, 
still within the political spectrum, developed states, primarily led by the 
United States, took the ideological reins to steer debates on the subject.

Many saw the American position in not voting in favour of the 
Convention as one of several examples, during the Reagan administration, 
of disrespect or disregard for international law. The American government, 
it was said, only supported one part of the Convention, i.e. the most 
convenient at the time (Gamble Jr 1990, 364–365). Reagan did not 
oppose the other parts of the Convention, even maintaining that they 
reflected customary international law binding on the United States.  
It was also claimed that the American delegation to the Conference had 
not respected the principle of good faith in the negotiations, radically 
changing its position when a final text of the Convention was very close 
(Weston 1987, 296).

4.2. The 1982 United Nations Convention on the Law of the Sea and 
the Common Heritage of Mankind

Although at the last session of the Third United Nations Conference 
on the Law of the Sea, some concessions were made to American claims by 
developing states, it is undeniable that the final text, in its part devoted 
to the seabed, basically reflected the interests of developing states. In this 
sense, it was closely aligned with the concept of creating a new international 
economic order. Some delegations and scholars from developing states 
indeed felt dissatisfied with the final result (Ranganathan 2019, 48–49), 
but these positions were generally marginal.
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Part XI of the Convention deals with the seabed, as do Annex III (Basic 
Conditions for Prospecting, Exploration and Exploitation) and Annex IV  
(Status of the Enterprise) of the Convention (United Nations, 1982).

Part XI is entitled “The Area,” the agreed name for the seabed beyond 
the limits of national jurisdiction.

Article 133 of the Convention defines the term “resources” contained 
in the Area as “solid, liquid or gaseous mineral resources in situ” found 
in the seabed or subsoil. Such a strict definition ruled out the possibility 
of the International Seabed Authority managing non-mineral resources.

The geographical definition of the Area, contained in the Convention, is 
negative, in that it is constituted by the exclusion of marine soil and subsoil 
that does not belong to the States. The Convention (Article 76) provides 
for the possibility of coastal states extending their continental shelves, 
provided that some geological requirements are met, to a limit of up to 
350 nautical miles. When the shelf does not fulfil these requirements, it 
is understood that it can only reach a maximum extension of 200 nautical 
miles. It is by setting those limits, which will depend on the claims of the 
coastal states in accordance with the provisions of the Convention, that the 
Area can be precisely defined. For the limits of the continental shelf to be 
final and binding, they shall be established based on the recommendations 
of the Commission on the Limits of the Continental Shelves.

The recognition of the possibility for coastal states to extend their 
own continental shelves to large stretches of up to 350 miles was severely 
criticised by some because it significantly reduced the size of the seabed. 
As a way of compensating for such a criticism, it was agreed that the state, 
in its continental shelf between 200 and 350 miles, must make payments 
or contributions to the International Seabed Authority as a result of the 
exploitation of those resources (Article 82).

Article 136 of the Convention enshrined the common heritage of 
mankind as one of the principles governing the Area in the international 
law of the sea. The article states: “The Area and its resources are the 
common heritage of mankind.” No definition, however, is provided for 
the common heritage of mankind.
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The impossibility of a state or legal entity exercising sovereignty or 
sovereign rights or appropriating the Area or its resources is enshrined in 
Article 137(1). The same prohibition also extends to minerals extracted 
from the Area, and Article 137, in its second paragraph, recognises that: 
“All rights in the resources of the Area are vested in mankind as a whole, 
on whose behalf the Authority shall act. These resources are not subject 
to alienation.” The possibility of alienating the resources can only be done 
in accordance with the provisions of Part XI and the regulations of the 
International Seabed Authority.

One of the provisions that soon became the subject of much controversy 
after the adoption of the final text of the Convention is Article 138.  
It prescribes: “The general conduct of States in relation to the Area shall 
be in accordance with the provisions of this Part, the principles embodied 
in the Charter of the United Nations and other rules of international 
law in the interests of maintaining peace and security and promoting 
international cooperation and mutual understanding.” The subtlety of 
the article was the very reason for the controversy around it. Article 138 
provides that states, and not states parties, should act in accordance with 
the provisions of Part XI. That meant, according to some, as will be seen 
later in this chapter, that this provision was intended to impose obligations 
even on states that were not parties to the United Nations Convention on 
the Law of the Sea, giving rise to what is known as an objective regime.

Article 140 of the Convention states that activities in the Area 
must be carried out for the benefit of mankind, “taking into particular 
consideration the interests and needs of developing States and of peoples 
who have not attained full independence or other self-governing status 
recognised by the United Nations (...).” The final part of the provision, 
in particular, as we have seen, was one of the reasons for American and 
even Israeli opposition to Part XI. The reference was broad enough, some 
said, to allow profits to be shared even to finance national liberation 
organisations, such as the Palestine Liberation Organisation.

It was also established that “The Area shall be open to use exclusively 
for peaceful purposes by all States, whether coastal or land-locked, without 
discrimination and without prejudice to the other provisions of this Part” 
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(Article 141). In that case, the article was criticised for being generic, 
without establishing a more specific discipline regarding, for example, 
the placement of weapons on the seabed and the types of weapons that 
could be deposited there. Arvid Pardo himself was critical of the use of the 
expression “exclusively for peaceful purposes,” stating that its meaning 
was undefined and therefore helpful in accommodating the interests of 
states that wanted to demilitarise the Area and those against the idea 
(Pardo 1983b, 493).

The Convention also recognised the need for environmental 
preservation, freedom of marine scientific research and technology 
transfer as principles governing the Area, among others.

In a very detailed article (Article 151), it was enshrined that the 
International Seabed Authority would have the power to apply production 
policies for minerals extracted from the Area, with the aim of not 
destabilising the metals market economically. That was one of the main 
points of contention between developed and developing states and, within 
the two groups, between mineral-producing and non-mineral-producing 
states. Of course, mineral-producing states—including developed ones 
like Canada, for example—supported, in principle, the Authority having 
regulatory powers over production policy. On the other hand, the non-
mineral producing states, especially the developed ones, led by the United 
States, favoured a regime of greater freedom, with minimal interference 
from the Authority in the formulation of production policies.

Article 153 of the Convention, in its paragraph 2, enshrined the 
so-called parallel system, which established that activities in the Area 
would be carried out (a) by the Enterpise or (b) “in association with the 
Authority by States Parties, or state enterprises or natural or juridical 
persons which possess the nationality of States Parties or are effectively 
controlled by them or their nationals, when sponsored by such States, 
or any group of the foregoing which meets the requirements provided in 
this Part and in Annex III.” 

The article dealing with the Review Conference (Article 155), object 
of one of the most visceral oppositions from the United States, provides 
that if attempts to agree on the system of exploration and exploitation of 
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the Area fail, the Conference may, by a majority of three-quarters of the 
States Parties, decide on amendments to the system. If approved, these 
amendments enter into force for all States Parties, including those that 
have opposed them. The American opposition pointed out that a majority 
of states could impose a legislative change on the Convention without the 
former’s consent, including the necessary approval that the US Senate 
must provide in cases of treaty amendments.

The Convention established the International Seabed Authority 
with broad powers of regulation and direct action in the Area, through 
the Enterprise. Under the 1982 Convention, the Authority was composed 
of the following bodies: Assembly, Council, Secretariat, in addition to the 
Enterprise itself.

Article 160 of the Convention, as proof of the influence of NIEO’s 
ideas, enshrined that “The Assembly, as the sole organ of the Authority 
consisting of all the members, shall be considered the supreme organ of 
the Authority to which the other principal organs shall be accountable 
as specifically provided for in this Convention.”

Alongside the Assembly, as per Article 161, the Council was established, 
comprising 36 members elected by the Assembly. Some authoritative 
commentators of the time noted that the Council’s powers were broad, 
which led to at least some questioning of whether the Assembly was truly 
the most important body in the Authority or, conversely, whether this 
role was reserved for the Council. Felipe Paolillo, for example, argued 
that the supremacy of the Assembly was “merely formal.” The Assembly 
exercised a few important functions that were shared with the Council. 
The latter body had the most preponderant role in the structure of the 
Authority (Paolillo 1984, 153).

Some seats on the Council were reserved for the major importers, 
consumers, producers and investors in the Area. One of the oppositions 
of the US delegation referred to the fact that the United States would 
not have a guaranteed seat on the Council, because although they were 
the largest consumer of the minerals to be extracted from the seabed, 
the formula enshrined in the treaty could be interpreted fluidly (Malone 
1984, 794–795).
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The Council of the Authority was also established with two committees 
in its structure: the Economic Planning Commission and the Legal and 
Technical Commission (Article 163).

The Convention devoted Article 170 to the Enterprise, as well as 
Annex IV, which contained the Enterprise Statute.

Part XI also contains very innovative provisions on the settlement 
of disputes arising from the application of its provisions, as well as the 
relevant Annexes to the Convention.

In addition to the International Seabed Authority, the United Nations 
Convention on the Law of the Sea also established another institution, 
the International Tribunal for the Law of the Sea. Articles 186 to 191 
of the Convention provide for a Seabed Disputes Chamber to be set up 
at the Tribunal to deal with matters relating to Part XI and the relevant 
Annexes of the Convention. The great novelty of the provisions is that they 
establish the compulsory jurisdiction of the Dispute Chamber in relation 
to all State parties to deal with disputes related to the Area.

It is also worth remembering that Annex III of the Convention, entitled 
“Basic Conditions of Prospecting, Exploration and Exploitation,” ended up 
enshrining the mandatory technology transfer to the International Seabed 
Authority. It also allowed developing states, under certain conditions, to 
benefit from mandatory technology transfer (Article 5).

Moreover, Annex III established reserved areas for the Enterprise’s 
activities. The provisions, which stemmed from the enshrinement of the 
parallel system and the compromise between developed and developing 
states, meant that any entity or person wishing to exploit the resources 
of a particular part of the Area had to formulate a proposal so that the 
Area to be exploited could be divided for two mining operations to be 
carried out: one by the applicant itself and the other by the Enterprise 
(Articles 8 and 9).

Finally, it is worth noting the opinion of Arvid Pardo, who was 
primarily responsible for introducing the notion of the common heritage 
of mankind into the law of the sea, on the then-new Convention.
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For Pardo, the United Nations Convention on the Law of the Sea 
generally reflected the aspirations of coastal states, especially those with 
coastlines open to the ocean or archipelagic states. For him, the limits 
of national jurisdiction had not been clearly defined in the Convention 
(Pardo 1983b, 496–497).

With specific regard to the common heritage regime as established 
in the Convention, he defines it as “little short of a disaster.” Some of the 
problems he identified: the Authority would have no role in determining 
the limits of the Area; the Authority’s powers would be limited to issues 
concerning the exploration and exploitation of mineral resources; the 
decision-making process of the Authority’s Council, which ranged from the 
composition of a 2/3 majority to the establishment of consensus, made it 
unlikely that decisions on important issues would be taken in an appropriate 
and timely manner; under a parallel system, the Authority would need 
subsidies received from developed states in order to function efficiently, 
not to mention that the provisions on controlling mineral production only 
created a complicating factor for marine mining in the Area, since, with 
the extension of the jurisdiction of states over their continental shelves 
and the consequent reduction of the Area, manganese nodules could also 
be found in areas under state jurisdiction (Pardo 1983b, 499-500).

Pardo concluded that the Convention should not be seen solely as 
reflecting national interests, since provisions such as those on dispute 
settlement and Part XI reflected aspirations to establish a new order of 
the seas based on co-operation. However, he recognised that such a part 
of the Convention had not been developed practically and was therefore 
vague and imperfect (Pardo 1983b, 502).

In another article published in the same year, he also added the 
fact that the Authority would only have jurisdiction over manganese 
nodule deposits and criticised “unrealistic production limitations, heavy 
bureaucratic controls, substantial fees, production charges, and other 
payments payable by those who have obtained production authorizations.” 
He was also pessimistic about the possibility of the seabed regime bringing 
“financial benefits” due to the “cumbersome and inefficient” structure of 
the Authority (Pardo 1983a, 103–104). 
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4.3. National Legislation on the Exploitation of the Seabed and its 
Compliance with International Law

Even during the work of the Third United Nations Conference on 
the Law of the Sea, some states enacted legislation on the exploitation 
of seabed resources in their respective domestic laws. The United States 
was the first to do so.

As early as 1971, a proposal emerged in the US Senate to regulate the 
exploitation of seabed resources through domestic law. After a lengthy 
process in the US Congress, in which the executive branch was opposed to 
such legislation, President Jimmy Carter enacted the law on 27 June 1980.

After the US legislation, the Federal Republic of Germany also enacted 
its own in 1980. That was soon followed by legislation in the United 
Kingdom, France and the Soviet Union. In some cases, such as France, 
the legislation was enacted as a result of the pressure exerted by other 
legislations, especially the American one. As one French commentator put 
it: “we were provoked by competing legislation to finally adopt a policy 
that was not necessarily our own” (Apollis 1983, 116).

In any case, the set of those national legislations formed what was 
so-called the “Reciprocating States Regime.” It consisted in the fact that 
“each State adopted similar national legislation, which interlocked so as 
to provide for comprehensive regulation of seabed mining” (Churchill, 
Lowe and Sander 2022, 419).

In a detailed study on the subject of national legislation regarding 
access to the seabed and its resources, Valérie Game de Fontbrune 
found that several points were common among national legislations.  
The following objectives were identifiable in five legislations: (1) to promote 
access to seabed resources, but in a more prospective than immediate way, 
offering security and stimulating investment and the development of the 
technology required to exploit the resources; (2) to favour the conclusion 
of a general treaty on the law of the sea; (3) in the specific case of the 
American legislation, to incite other industrialised states also to enact 
national legislation on the subject (some states responded by enacting 
their own legislation) (Game de Fontbrune 1985, 26–27).
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For the states concerned, there was a risk that refraining from 
legislating on the subject would discourage companies from investing in 
the exploitation of the marine resources of the seabed. To minimise that 
risk, provisional legislation was the option taken, pending the conclusion 
of negotiations on a future United Nations Convention on the Law of the 
Sea (Game de Fontbrune 1985, 33).

As well as being provisional, the common points of the national 
legislations were that they took into account the achievements that 
had been made in the multilateral negotiations on the seabed, such as 
the exclusion of claims to sovereignty over the Area, the recognition of 
the international community’s interest in exploiting the resources by 
setting up a fund where fees would be collected and later reverted to the 
international community, and the establishment of a deadline for the 
start of commercial operations in the Area—1 January 1988. In fact, 
such a deadline was initially enshrined in American legislation and later 
followed by other national legislations (Game de Fontbrune 1985, 35).

Assessing the legislation of the United States, the Federal Republic of 
Germany and the United Kingdom, E.D. Brown found that the arguments 
used by those states to justify the legislation were very similar: provisional 
legislations; no claim to sovereignty or sovereign rights over the area 
of the seabed or its mineral resources; commitment to the conclusion 
of the Third Conference and to the future Convention, which would 
give precision to the principle of the common heritage of mankind; the 
assumption that resolutions of the United Nations General Assembly on 
the common heritage of mankind were not binding; the idea that mining 
on the seabed, when taking into account the interests of other states, 
would be a legitimate exercise of the freedom of the seas (Brown 1982, 
149). These arguments did not vary significantly from those employed 
by France, which also enacted unilateral legislation.

Apart from the attempt by the legislating states to find legitimacy for 
their legislation, it was clear that they were not entirely in line with what 
was already agreed at the Third Conference and would be enshrined in the 
United Nations Convention on the Law of the Sea. American legislation, 
for example, defined the continental shelf in the same way as the 1958 
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Geneva Convention, i.e. in a geographically narrower way than the 1982 
Convention (Game de Fontbrune 1985, 47).

The legislation outlined in detail the form and conditions for 
exploitation in the area of the seabed, thereby allowing their companies to 
exploit the resources contained therein. In order to avoid conflicts between 
states or their national companies, each legislation recognised, based 
on reciprocity, licences issued by the other legislating states. However, 
such a regime was capable of putting legislating states into conflict, as 
the same area could be claimed by more than one state or more than 
one company in different states. To this end, the United States, France, 
the Federal Republic of Germany and the United Kingdom concluded 
an agreement on 2 September 1982—after the vote on the final text 
of the United Nations Convention on the Law of the Sea—to establish 
cooperation mechanisms among them. Less than two years after the 
agreement was signed, in 1984, a new one was crafted, now including 
not only the United States, the Federal Republic of Germany, the United 
Kingdom and France, but also Japan—which had enacted legislation in 
1982—Italy, Belgium and the Netherlands—the latter of which, in 1984, 
were already seriously studying the possibility of also enacting national 
legislation on the subject (Juste Ruiz and Catillo Daudí 1983–4, 80–83). 
In 1985, Italy enacted its own domestic legislation (Brown 2001, 245).

The drafting of those agreements came about mainly as a result of 
pressure from the United States. The Reagan administration’s attitude 
of opposition was not restricted to voting against the final text of the 
Convention or not signing it. From 1982 onwards, the United States 
adopted a stance not only of disdain, but of real confrontation towards 
the states that supported Part XI of the Convention. Thus, the most 
pressing objective from 1982 onwards was to develop an alternative 
system to the one enshrined in Part XI of the Convention. At the same 
time as the United States sought to co-opt its allies—the technologically 
advanced states, with the possible exception of the Soviet Union—to be 
part of the alternative system, it insisted that they not sign the 1982 
Convention at all. Following on from this confrontational attitude, the 
United States, especially from 1984 onwards, began granting licences to 
private companies to exploit seabed resources (Schmidt 1989, 277–284).
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The US national legislation was not the product of the Reagan 
administration. On the contrary, as already stated, it emerged as an 
initiative of the US Congress and was enacted in 1980, still under the Carter 
administration. However, at the beginning of the Reagan administration, 
the need to keep domestic legislation, as well as for US allies who had 
also enacted similar legislation, was considered crucial, even though it 
was intended to be merely provisional, insofar as an “internationally 
acceptable” text emerged as a result of the Third Conference. At least as far 
as Part XI was concerned, the United States and its allies considered that 
the result was not “internationally acceptable.” The idea of “acceptability” 
of the Convention was gradually built up, especially by the developed 
states, throughout the course of the seabed negotiations.

In an aforementioned article from 1971, Robert Jennings touched, 
albeit timidly, on an issue that, although essential, was rarely addressed 
in the debate on the binding nature of the common heritage of mankind. 
Referring to the Declaration of Principles, he understood that it could not 
be read without the explanations given by the states that voted in favour. 
He cited the example of the United Kingdom delegation, which expressly 
argued that the Declaration was not binding and had no dispositive effect 
until there was an agreement on the regime for the seabed that revealed an 
“internationally accepted” definition of the Area and the regime applicable 
to it. From this statement by the British delegate, Jennings concludes 
that if an agreement and an “internationally accepted” definition were 
reached, the Declaration would acquire a different legal status. However, 
he pointed out that the expression “internationally accepted” could mean 
many things (Jennings 1971, 439). In any case, such an expression will 
gain momentum among international lawyers, especially from developed 
States, after the adoption of the United Nations Convention on the Law 
of the Sea.

During the Third Conference, the Group of 77 repeatedly confirmed 
its understanding that national legislation and treaties that allowed the 
unilateral exploitation of seabed resources were illegal under international 
law. Even the Convention’s Preparatory Commission (PREPCOM), in 1986, 
adopted a declaration stating that all seabed mining outside the 1982 
Convention was illegal. The Declaration had fifty-nine votes in favour, 
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seven against (Belgium, Canada, France, Italy, Japan, Luxembourg, and 
the Netherlands) and ten abstentions (Australia, Austria, Denmark, Spain, 
Finland, Greece, Ireland, Norway, Sweden, and Switzerland) (Treves 
1990, 249). Furthermore, in December 1982, the President of the Third 
Conference, Tommy Koh, stated that he would ask the United Nations 
General Assembly to request an advisory opinion from the International 
Court of Justice if commercial mining took place based on mini treaties 
or national legislation (Schmidt 1989, 287). Perhaps because commercial 
mining never took place or for some other reason, such a request was 
never made to the International Court of Justice.

Among scholars, there is a clear continuity, after the adoption of 
the 1982 Convention, in the importance given to the issue of the binding 
nature of the common heritage of mankind. New facts have emerged, but 
the core of the issue remains. The two most important new developments 
were the emergence of a text for the United Nations Convention on the 
Law of the Sea and the concrete possibility for industrialised states to 
exploit seabed resources themselves or through their companies due to 
the enactment of their legislation.

The adoption of the final text of the United Nations Convention on 
the Law of the Sea was one more element to corroborate the position of 
a particular group of scholars who considered the common heritage of 
mankind to be binding. For them, the Convention confirmed, in more detail, 
what had already been established in the Declaration of Principles. Some 
in this group, in order to reinforce the argument that it was binding, used 
the idea that the new Convention had created an objective regime75—at 
least concerning many of the provisions in Part XI—binding even on states 
that were not parties to the Convention. That argument was advanced 
even in the face of the Convention not having entered into force, which 

75	 During the preparation of the draft articles which resulted in the Vienna Convention on the Law of 
Treaties, the International Law Commission, in its work, especially during the 1950s and 1960s, discussed 
the possibility of the emergence of objective regimes by virtue of the existence of treaties. The discussion 
took place in the chapter on the effects of treaties on third states. According to the Commission, objective 
regimes generate rights and obligations that are valid erga omnes and therefore independently of a state's 
manifestation of consent to the treaty that gave rise to the regime. For a brief and instructive summary 
of the discussions in the International Law Commission on this subject, see Ragazzi (1997, 37–41).
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required 60 ratifications to do so—a milestone that was only achieved 
12 years after the text was adopted, in 1994.

For those who opposed the idea that the common heritage of mankind 
was binding based on the Declaration of Principles, the United Nations 
Convention on the Law of the Sea was indeed something new, but it was 
immediately irrelevant. Several authors from this group used typically 
voluntarist arguments to argue that the Convention would only bind 
those states that expressly decided to join it and still had not come into 
force. Otherwise, the provisions of Part XI could not be imposed on non-
contracting parties. It was also argued that the act of adopting the text 
of the Convention was not enough to confirm practice for the emergence 
of customary international legal rules, since almost all developed states 
either voted against it or abstained at the time of the vote. However, the 
last argument did not apply to all industrialised states, since some of 
them, such as France (1982), Belgium (1984), Italy (1984), indeed signed 
the Convention—although stressing their dissatisfaction with Part XI at 
the time of signing.

About the other new fact—the concrete possibility of unilateral 
exploitation of the Area’s resources—scholars’ interest focused on the 
issue, due to the need to resolve legal problems related to the arguments 
supporting unilateral exploitation. Thus, the proliferation of national 
legislation and the emergence of mini treaties had to be justified from 
the perspective of international law. For those who defended the binding 
nature of the common heritage, such legislation or international agreements 
would have been unlawful even before the final text of the Convention 
was adopted, a thesis reinforced, according to some, by the adoption of 
the final text. On the other hand, for those who did not see the common 
heritage of mankind as having a binding nature, national legislation and 
mini treaties were seen as a legitimate exercise of freedom of the seas, 
and even, according to some, for this very reason, in accordance with the 
principle of the common heritage of mankind.

The US legislation on the seabed, as we have already seen, was initially 
proposed in the early 1970s. In the second half of the decade, the likelihood 
of the US Congress approving it was increasing. Even before 1980, when 
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the law was passed, international lawyers assessed the issue of national 
legislation in the light of the international law in force at the time.

The Italian Benedetto Conforti, still considering the draft of the  
US legislation as it stood in 1979, approached the issue.

Firstly, he rejected the idea that the draft could be opposed to the 
declarations of the United Nations General Assembly, which were merely 
recommendations and had no binding force. However, he warned that 
such declarations could become customary international law. Based on 
this premise, he argued that the rule that the seabed and its resources 
were the common heritage of mankind was a customary one. That was the 
case not because states like the United States recognised it, but because it 
was a mere corollary of the old principle of freedom of the seas (Conforti 
1978–9, 7–8).

For him, freedom of the seas had two aspects. On the positive side, 
it would allow all states to use the sea, whether for sailing, fishing or 
appropriating mineral and biological resources. Despite that, freedom 
of the seas would also have a negative aspect, which, based on the fact 
that everyone should enjoy the seas, would prohibit an individual state 
from suppressing or jeopardising the use of the area of the seabed by 
other states. From this second perspective, the unilateral appropriation 
of seabed resources could be contested, insofar as the exploitation by 
one State would remove the possibility for another to do so. Thus, from 
the perspective of the negative side of freedom of the seas, the most 
appropriate solution was the creation of an international organisation 
to manage the seabed so as the interests of all states could be taken into 
account. Conforti even questioned why developing states did not defend 
the prohibition of unilateral exploitation based on the negative side of 
freedom of the seas, instead of insisting on the thorny thesis that new 
rules on the seabed would emerge from the resolutions of the United 
Nations General Assembly (Conforti 1978–9, 9–10).

He added that freedom of the seas cannot only be seen from a 
negative or positive aspect; a synthesis was needed in order to resolve 
the problems relating to the seabed. The synthesis that Conforti arrives 
at, starting from the idea that unilateral exploitation cannot simply be 
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ruled out since states are still the entities that exercise various types of 
jurisdiction over the seas, is that unilateral exploitation is permitted as 
long as the interests of mankind are preserved (Conforti 1978–9, 11–12).

Such an observation, however, did not lead the author to affirm the 
legality of the American draft legislation. Assessing its provisions, Conforti 
concluded that the future date of entry into force of the legislation, the 
contributions to be collected on behalf of the international community 
and the lack of consideration of the principles of the new international 
economic order made the legislation inconsistent with the international 
law of the time. In the first case, because the date set in the draft would 
jeopardise the negotiations at the Third Conference. In the second case, 
the amount of the contribution to be paid to the international community 
was arbitrary. In the third case, because principles of NIEO which were 
already being negotiated during the Third Conference, such as the duty 
not to jeopardise the price of minerals by virtue of their exploitation in 
the seabed or to weaken the economy of a state, primarily developing 
states, could already be identified as customary international legal rules, 
The American draft legislation did not take these principles into account 
(Conforti 1978–9, 12–14).

Conforti’s thesis was audacious; it mixed elements of traditional 
international law with certain inflexions that emerged as a result of 
NIEO’s demands. In any case, he made room for national legislation to 
be considered lawful under international law, as long as it complied with 
certain principles.

Before national legislation came into force, Chilean Francisco Orrego 
Vicuña paid particular attention to the American draft legislation.

For the author, prior to the Declaration of Principles, it was generally 
recognised that international law in force at the time was insufficient to 
regulate the issue of the seabed. The Declaration of Principles filled that 
lacuna by solemnly enshrining the common heritage. The concept had a 
twofold relationship with international law: on the one hand, it brought 
together the principles incorporated into the law of the sea as a result of its 
evolution, such as subordinating the freedom of the seas to the interests 
of the international community, and on the other, it was a contribution 
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to the progressive development of international law applicable to the 
seabed (Orrego Vicuña 1978, 815).

Orrego Vicuña concluded that the unilateral exploitation of seabed 
resources, whether through the enactment of unilateral legislation, a mini 
treaty or any other means, was illegal because he regarded the Moratorium 
Resolution and the Declaration of Principles as binding, bearing in mind 
that the latter instrument reiterated the need for a moratorium on the 
exploitation of resources. Furthermore, he confirmed his previous positions, 
already explained in the previous chapter, that the principle of common 
heritage had a jus cogens nature (Orrego Vicuña 1978, 816–818). Such 
a conclusion was drawn from a dubious analysis of state practice, which 
undoubtedly made it easier to support the illegality of unilateral legislation.

He recalled that representatives of the United States had already 
stated that, although the Moratorium Resolution did not bind the country, 
it undertook to act in good faith in relation to it. The fact that proposals 
for unilateral legislation were being put forward suggested a violation of 
the principle of good faith in relation to the Resolution on the part of 
the United States, which also had repercussions for the work of the Third 
Conference (Orrego Vicuña 1978, 822–823).

E. D. Brown, in an article already mentioned in this chapter, sought 
to justify, in particular, three national legislations on the seabed: that 
of the United States, the Federal Republic of Germany and the United 
Kingdom. The article, written before the adoption of the final text of the 
Convention, was based on the assumption that the common heritage of 
mankind, as established in the resolutions of the United Nations General 
Assembly, was not a legal principle, but only contained political and moral 
guidelines to be followed (Brown 1982, 150).

In favour of bringing national legislation into line with current 
international law, Brown argued that the attitude of the concerned states 
did not deny the principle of the common heritage of mankind as laid 
down in the negotiated text of the Convention. He provided a few reasons 
for that: (a) as long as it did not come into force, State legislators were 
not bound to accept the common heritage of mankind as established in 
the Convention; (b) those State legislators accepted that the seabed was 
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the common heritage of mankind and considered that the Declaration of 
Principles established political and moral guidelines to be developed in an 
international regime based on the principle; (c) there was a recognition 
that, by virtue of the common heritage principle, the exploitation of 
seabed resources should be done for the benefit of mankind, taking into 
account the interests and needs of developing states, which led to the 
obligation to ensure an equitable sharing among states of the benefits 
derived from marine mining; (d) the non-appropriation of the Area was 
recognised and domestic legislation had avoided violating that principle; 
(e) as long as a regime acceptable to the legislating states had not yet 
emerged, they reserved the right to authorise marine mining on the basis 
of their legislation, which would, in their view, better realise the principle 
of common heritage as compared to the final text of the Convention;  
(f) priority was given to maximising profits from marine mining so that 
the most significant possible funds would be made available for the real 
priorities of developing states—instead of, for example, establishing a costly 
international bureaucracy and encouraging mining by inexperienced public 
institutions; (g) although provisional, national legislation would provide 
the basis for negotiating a different regime to that enshrined in the final 
text of the Convention in order to maximise, in the view of the legislating 
states, the common heritage of mankind; (h) failure to recognise those 
realities would mean that existing scarce funds would be unnecessarily 
wasted and the exploitation of resources would not take place because it 
would be unattractive to investors (Brown 1982, 176–177).

Although Brown expressly maintained that the principle of the 
common heritage of mankind only provided moral and political guidelines, 
as far as the Convention had not entered into force, he saw in it at least 
minimal normativity. In this sense, he was in favour of national legislation 
that removed some aspects—the most convenient ones—that stemmed 
from the principle of the common heritage of mankind as established in 
the Declaration of Principles in order to consider them as having binding 
force. That is the case of the use of the seabed for the special benefit of 
developing states and the non-appropriation of the Area. Moreover, a 
strong voluntarist perception informed the author’s position, who saw 
consent as the only way for legislating states to be bound by the Convention.
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In an article published a year later, after the adoption of the 
Convention, Brown reiterated his basic points in support of the legality 
of seabed mining based on the principle of freedom of the seas, as long as 
the use of the sea for resource exploitation was reasonable, in the sense 
of taking into account the interests of other states. He also argued that 
the UN resolutions, in particular the Moratorium Resolution and the 
Declaration of Principles, neither had binding force on their own, nor 
had they generated customary international law. Concerning the latter 
aspect, he emphasised that when the resolutions were voted on, developed 
states made clear that these instruments were not binding and, during the 
course of the Third Conference, the same States maintained the position 
that only a future Convention on the subject would provide specificity to 
the principle of common heritage (Brown 1983, 521–560). Brown clearly 
viewed the process of forming customary norms through the opposition 
of developed states rather than its affirmation by developing countries.

In any case, Brown clarified a point that was not clear enough 
in his previous article. In a somewhat clumsy way, he suggested that 
even developed States had recognised a “fundamental principle” of the 
common heritage of mankind, which would include, for example, the idea 
of non-appropriation or non-submission of the Area to the sovereignty 
or sovereign rights of states, as well as the need to take advantage of the 
Area’s resources with special consideration for the interests of developing 
states. Even so, he recognised that those consequences, which stemmed 
from the “fundamental principle,” had a high degree of abstraction—
just like all the other aspects of the principle of the common heritage of 
mankind. That allowed the principle to be realised in as many different 
ways (Brown 1983, 558–559).

Without dwelling specifically on the problem of the lawfulness of 
national legislation, American author Mary Victoria White recognised that 
at least some aspects of the common heritage of mankind had already 
acquired legal status. Although she did not explain whether the process 
of “acquiring” such legal status resulted from the intrinsic force of the 
resolutions or from the formation of customary international law, some 
of the aspects were mentioned: peaceful use, disarmament, co-operation, 
common use of international administration (White 1982, 534).
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It should be borne in mind that the author’s approach took into 
account the common heritage of mankind not only in relation to the 
seabed, but also in relation to two of its other (possible) manifestations: 
the moon and Antarctica.76 That approach, which became recurrent 
among authors, especially from the 1980s onwards, often overlooked the 
specificities of the application of the common heritage to the seabed in 
favour of a more generic approach, to encompass the concept in its most 
diverse manifestations. In other words, when analysing the “acquisition” 
of the legal status of the common heritage of mankind, this legal status 
was usually considered in relation to a principle of the common heritage 
of mankind applicable to various fields.

In 1983, Tono Eitel, a diplomat from the Federal Republic of Germany, 
made specific predictions about the emergence of customary international 
legal rules on the seabed. For him, the Convention would be off to a 
“good start” if it achieved the 60 ratifications necessary for its entry into 
force and if ratifications were geographically and politically “correctly” 
distributed. If the number of ratifications were not reached, it would be 
more difficult for the rules on the seabed, “where interests are much more 
closely intertwined” (Eitel 1983, 118), to become customary in nature.

Such a position not only assumed that national legislation was in 
principle lawful; it also assumed a broad freedom for States to accept or 
not accept the provisions of the United Nations Convention on the Law 
of the Sea, either by expressing their consent to be bound by the treaty, 
or because the Convention had not crystallised or reflected customary 
international law.

Taking particular account of US national legislation on the exploitation 
of seabed resources, the American author Frederick Goldie analysed in 
detail, but in an unsystematic way, the arguments put forward by those 
who, in some way, wished to prevent the unilateral exploitation of the 
Area’s resources.

76	 The Agreement Governing the Activities of States on the Moon and Other Celestial Bodies (United 
Nations 1979) was the first international treaty to expressly recognise the concept of the common 
heritage of mankind in 1979 in its Article 11. Although Antarctica has never been expressly recognised 
as common heritage of mankind, mainly due to developments in the law of the sea and aerospace law, a 
strong movement could already be identified to consider the notion in relation to that continent as well 
(Baslar 1998, 243–276).
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Based on the same premises that led him to defend the possibility of 
states appropriating portions of the seabed, in other words, based on the 
need for express consent for a state to be bound by international norms, 
Goldie refuted various arguments that advocated for the impossibility 
of unilateral mining of the seabed. Thus, he rejected arguments that 
supported the impossibility based on the need for the United States to 
respect the principle of good faith or on the binding force of declarations 
by the United Nations General Assembly (Goldie 1983, 69–110).

Goldie paid particular attention to the argument that the relevant 
resolutions of the General Assembly had given rise to customary international 
legal rules, primarily through the process of forming an instant customary 
international law. The argument was raised to be rejected, because for 
him, there would be no need to speak of instant custom, as this would 
presuppose the existence of a universal opinio juris or acceptance of the 
customary rule by the states most significantly interested in or directly 
affected by it. It is worth noting that the author included in this group of 
advocates of instant customary international law the legal experts who 
signed the letter sent to the Chair of the Group of 77 in 1979 and already 
mentioned in the previous chapter (Goldie 1983, 72–79).

Pointing out that American practice had always been not to be bound 
by the relevant General Assembly resolutions or international customary 
rules on the subject, he argued, apparently in contradiction to what he 
had vehemently maintained in the 1970s, that “[w]ithout a universally 
accepted treaty definition [of the common heritage of mankind] or the 
development, by widespread state practice, of a customary norm replacing 
the freedom of the high seas, the freedom of access inherent in freedom 
of the high seas remains the norm” (Goldie 1983, 94). In the 1970s, as we 
have already seen, Goldie supported the res nullius nature of the seabed.

In criticising the thesis of the emergence of an instant customary 
international law and arguing that the most significantly interested 
or directly affected states had not accepted the final result of the  
III Conference, Goldie employed an argument that would become frequent 
among other scholars of the period.
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In fact, in the Northern Continental Shelf Cases of 1969 (International 
Court of Justice 1969, 42–43), the International Court of Justice 
understood that, in the formation of a customary international legal rule, 
the engagement of “specially affected” states was required. Moreover, the 
Court, by addressing issues related to the continental shelf, implied that 
in the case of the law of the sea, coastal states must necessarily participate 
in the formation of customary international law.

Some authors wished to disengage industrialised states, especially the 
United States, from the argument that customary rules had arisen. That is 
the case of Goldie. He argued that those states, having the technology to 
exploit the seabed, would have had to support those rules, which would 
not have occurred.

Apart from the criticism that the formation of customary norms 
often reflects the interests of the most powerful states in the international 
context,77 thus producing an “international social stratification” (Payoyo 
1997, 328) and a specific ideology, a question could be raised. In matters 
relating to the seabed, would the States directly concerned be those that 
could carry out marine mining or those that would mainly receive the 
benefits of such mining, i.e. developing states? Or should both groups be 
considered? Goldie’s position, as well as that of others, only revealed that 
the arguments concerning the emergence or non-emergence of customary 
international law involved an obscure conception of sources that often 
served to fulfil preconceived purposes.

In 1983, in an influential account on the principle of the common 
heritage of mankind, Rüdiger Wolfrum, with the support of sophisticated 
dogmatic arguments, assessed the principle as established in the United 
Nations Convention on the Law of the Sea.

One of Wolfrum’s premises was that the principle of common heritage 
had a negative and a positive aspect. The negative aspect meant the 
prohibition of appropriation or the exercise of sovereignty or sovereign 
rights over the Area. In turn, the positive side, which introduced a new 
and revolutionary element, meant that the International Seabed Authority 

77	 Which stems from the fact that “the practice of the most powerful states carry a heavier weight in CIL 
[customary international law] to the detriment of the Third World” (Galindo and Yip 2017, 262).



216

International Lawyers and the Uses of the Notion of Common Heritage 
of Humankind as Applied to the Seabed (1967-1994)

represented mankind. However, he concluded that the existence of an 
international organisation with jurisdiction over the Area and also its 
resources was not a “peremptory consequence derived from the common 
heritage principle.” It would have been possible to establish, in a manner 
more in keeping with the current structures of international law, that the 
administration of the common heritage would be attributed to the states 
themselves, which would act as organs of the international community 
(Wolfrum 1983, 316–317).

Wolfrum’s article thoroughly analysed the principle as established 
in the Convention and its consequences within the framework of the 
Convention. In his view, the treaty had internal inconsistencies, such as a 
greater emphasis on the idea of preferential treatment to the detriment of 
the idea of compensation and the timidity in allowing equal participation 
in the exploitation of seabed resources (Wolfrum 1983, 332).

Besides that, he delved into the issue of the binding character of 
the principle of common heritage of mankind in the face of unilateral 
mining by states. For him, the principle had only acquired customary 
character in its “general aspects.” Concerning the specific obligations 
for those wishing to mine the Area, there was no general consensus to 
give rise to a customary rule. Although Wolfrum did not specify what 
those “general aspects” meant, they did not include a moratorium for 
unilateral mining. To reach that conclusion, he took into account not 
only the dissenting votes and abstentions to the final text of the United 
Nations Convention on the Law of the Sea, but also the purpose of the 
Declaration of Principles and (curiously) the negotiations on the Moon 
Treaty, which also enshrined the principle of common heritage (Wolfrum 
1983, 335). That was curious because Wolfrum depicted state practice in 
a different field from the law of the sea to conclude on the formation of 
customary rules on the law of the sea.

Concerning the Declaration of Principles, he argued that the text did 
not abolish the freedom of states to engage in activities on the seabed. 
As for the Moon Treaty, he pointed out that there was no prohibition for 
states to exploit space resources, despite the principle of common heritage 
of mankind being enshrined in that treaty. Furthermore, he understood 
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that for a moratorium to be binding as a customary rule, it would have to 
be supported by “specially affected states,” which clearly did not happen 
in what respects seabed resources (Wolfrum 1983, 335–336).

Wolfrum also denied the possibility that the Convention could, when 
it came into force, become an objective regime, for two reasons: such an 
idea would run counter to the well-established principles of international 
law and the very idea of mankind, since sixty states—number required 
for the treaty to enter into force—would have the power to impose rules 
on the rest of the international community. For him, the Convention 
provided for the unilateral denunciation: in an objective regime, states 
are not free to denounce a treaty (Wolfrum 1983, 337).

In a piece published six years later, Wolfrum highlighted that 
the principle of the common heritage of mankind had become part of 
customary international law. He even went so far as to say that, as far 
as the prohibition of occupation and appropriation was concerned, it 
had acquired a legal status whose effect was similar to that of jus cogens 
norms (Wolfrum 1989, 66–67). Furthermore, he maintained each state 
was free to “decide how to ensure that activities subject to the principle 
are carried out for the benefit of all mankind” (Wolfrum 1989, 68). With 
such an argument, he supported the unilateral exploitation of the Area’s 
resources, as well as national legislation and mini treaties on the subject.

A few authors took a more balanced stance on the issue of the legality 
of unilateral activities on the seabed, such as the Frenchman Gilbert Apollis.

For Apollis, France, like other unilateral legislators, had relied on 
the idea that freedom of the seas would apply to the seabed. However, 
such an idea was not an obvious one. In fact, he said, “it was delicate to 
maintain that current international law allowed freedom of exploitation, 
when a Convention had been drawn up providing, on the contrary, for a 
regime of collective appropriation and regulation of exploitation under 
the control of international organisations.” On the other hand, it would 
be difficult to claim that a customary norm had already arisen, given that 
the Declaration of Principles was open-ended regarding the exploitation 
of the seabed, especially taking into account the position of “particularly 
interested” States (Apollis 1983, 122–123).
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In order to assess the meaning of national legislation in the context of 
international law, they should be seen as attempts to establish international 
standards concerning activities on the seabed. Thus, the logic of national 
legislations was similar, mutatis mutandis, to acts of coastal states that 
claimed larger areas of jurisdiction over the seas in previous decades: they 
aimed to produce an “international legality adapted to particular interests 
in a controversial legal context and relying on a favourable position in 
the balance of power.” While the demand for larger areas of jurisdiction 
over the sea was based on a privileged geographical situation, in national 
legislation on the exploitation of the seabed, questions of technological 
progress and financial capacity put some states in a privileged position 
(Apollis 1983, 124).

In short, Apollis’ position, unlike that of the vast majority of 
scholars at the time, whether from developed or developing states, was 
that national legislations had been enacted in a regulatory vacuum. They 
were potentially lawful, but they were not backed by international law.78

Without explicitly addressing the issue of the lawfulness of unilateral 
mining, Larschan and Brennan argued that there was no binding customary 
international legal rule establishing the principle of common heritage 
of mankind. Although they recognised that the voting pattern in the 
Declaration of Principles was “both relevant and significant,” it was 
premature to maintain that the principle was part of the law of the sea, 
due to the abstention of industrialised Western states (Larschan and 
Brennan 1983, 318–319).

Concerning the binding nature of the common heritage through 
customary international law, as a result of the adoption of the final text 
of the United Nations Convention on the Law of the Sea, they also argued 
that that was not the case, either because of the abstention in toto of the 
socialist bloc and first world states, or because of American opposition. 
They also pointed out that there were differences between developing 

78	 It is important to recall that between the 1950s and 1960s, some authors already advanced that the regime 
applied to the high seas was not automatically applicable to the seabed. Thus, Lauterpacht stated categorically: 
“there is no principle of international law—and certainly no principle of international practice—which 
makes the submarine areas share automatically the status of the high seas” (Lauterpacht 1950, 414). In a 
similar vein, Brazilian Marotta Rangel stated: “The regime of the sea is not always the same as that of the 
bed that underlies it” (Rangel 1966, 11).
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states that voted in favour of the treaty, such as between importers and 
exporters of minerals. That context led them to conclude that no opinio 
juris had emerged on the common heritage of mankind. Moreover, they 
argued, at that time, that the common heritage of mankind “as a legal 
concept is dead” (Larschan and Brennan 1983, 335-336). Based on those 
arguments, the authors argued that “considering the lack of a viable 
alternative at present, the principle of consent must survive” (Larschan 
and Brennan 1983, 336) and, therefore, solutions not consented to by 
developed states could not be opposable on them, which suggested a 
favourable position towards unilateral legislations.

In the 1980s, there was a proliferation of studies focused on the 
customary nature of the United Nations Convention on the Law of the 
Sea. Such a focus, which fulfilled two functions, was particularly noticeable 
among American scholars. As works on the customary international 
law of the sea grew in number, scholarship played an important role in 
reinforcing: (1) that all parts of the Convention, except Part XI, already 
had a customary character or a relevant potential to acquire customary 
character; (2) that Part XI, due to its controversial acceptance, did not 
even have the prospect of acquiring a customary character.

An article by John King Gamble Jr and Maria Frankowska followed 
that trend. For them, Part XI was perhaps the only part of the Convention 
in which an important group of States maintained that they were not 
bound by customary international law emerging from it (Gamble Jr. 
and Frankowska 1984, 503). However, they were open to considering 
some legal consequences arising from the United Nations Convention 
on the Law of the Sea. On this point, they differed from other American 
authors in suggesting that although there was no customary international 
legal rule prohibiting the unilateral exploitation of seabed resources, the 
Convention, when in force, could generate estoppel, forbidding the free 
exploitation of resources outside the Convention. In other words, “the 
Convention cannot force a State to play by new rules, but may be able to 
outlaw the old game” (Gamble Jr. and Frankowska 1984, 510).
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Spanish scholars José Juste Ruiz and Mireya Castillo Daudí vigorously 
opposed the lawfulness of national legislation, taking into account the 
emergence of customary international law or even jus cogens norms.

Grounded on the binding nature of the principle of common heritage 
of mankind based on customary international law, they went so far as to 
put forward the idea that, as early as 1984, it constituted a norm of a jus 
cogens nature (Juste Ruiz and Castillo Daudí 1983–4, 71). For them, the 
premise on which national legislation was based—that the freedom of the 
seas applied to the seabed—was flawed, as it had been established since 
the Declaration of Principles that the law of the sea did not provide rules 
for the Area, which was the very reason for creating new regulations for 
the seabed. Furthermore, they pointed out that it is incomprehensible, 
taking sound legal logic into account, “how the State, without having 
sovereignty, jurisdiction, sovereign powers or property rights over the 
seabed, can grant licence or permit holders exclusive rights of exploitation 
or use and, in that case, property rights over the nodules extracted from 
the seabed” (Juste Ruiz and Castillo Daudí 1983–4, 84).

Despite that, the authors did not take the legal existence of the 
principle of common heritage of mankind as a basis for a single regime 
for the exploitation of seabed resources. In fact, the regime established 
in the United Nations Convention on the Law of the Sea had not yet been 
integrated into treaty law, since it was not yet in force, or customary 
international law. Although they leaned more towards the regime for the 
seabed as established in the Convention, which reflected the priorities 
of developing states, they recognised that it was “a matter in which the 
law is in the process of formation and that the process is dominated 
by opposing interests” (Juste Ruiz and Castillo Daudí 1983–4, 88–89).  
The criticism levelled at national legislation stemmed more from arguments 
about what “good law” would be than from arguments that challenged 
the very existence of positive law on the matter.

In 1984, the American Dennis Arrow published one of the first 
lengthy studies on the possibility of Part XI being recognised as an 
objective regime. Of course, such an inquiry into objective regimes was 
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due to the advancement of national legislation on the seabed. That could 
be an argument in favour of the illegality of such legislation.

Starting from the premise that the principle res inter alia acta is a well-
entrenched principle of international law, he rejected several arguments 
in favour of an objective regime, including concurrent custom, intent and 
acceptance, servitude creation, the so-called “Great Powers” hypothesis, 
and the example of Antarctica. Some of those arguments he considered 
inapplicable to the issue of the seabed; others were, in his view, flawed. 
Despite that, Arrow sound critical of the nonparticipation of the United 
States in the deep seabed regime as established by UNCLOS (Arrow 1984, 
205–227; 236–243).

In an extensive and insightful study on the existence of a principle 
of common heritage of mankind, the Italian Andrea Gattini addressed, 
among other issues, the problem of the lawfulness of national legislation.

For him, national legislation was not unlawful under international 
law for two basic reasons: (1) none of the legislating states claimed 
sovereignty or exclusive rights over any part of the Area, thus respecting 
its character as res communis—a regime that the author assumed applied 
to the seabed in the absence of the United Nations Convention on the 
Law of the Sea; (2) there was notorious dissent among states about the 
existence of a rule prohibiting the exploitation of the Area’s resources 
before the establishment of an international regime—here the author 
was referring to the moratorium on activities on the seabed, although 
he did not dwell on the subject (Gattini 1985, 702–703).

Gattini also rejected the argument that even states that had signed 
the United Nations Convention on the Law of the Sea—such as France and 
the Soviet Union—and that had also enacted legislation on the seabed, 
would be prohibited from mining in the Area because it would contradict 
the very object of the treaty. He was then referring to Article 18 of the 
Vienna Convention on the Law of Treaties, which prohibits states that 
have signed but not yet ratified a treaty from defeating its object and 
purpose. He recalled that this rule only applied to treaties in force and 
that during the preparation of the draft of the Vienna Convention in the 
International Law Commission, the proposal that the obligation not to 
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defeat the object and purpose of the treaty should also apply before its 
entry into force was rejected (Gattini 1985, 703).

Gattini also focused on the question of whether the alternative 
system developed by the legislating states based on reciprocity could 
become customary international law, in parallel to the regime established 
in the Convention. He apparently denied such a possibility, due to the 
weakness of the legislating states’ regime, which was transitory in nature 
and only intended to guarantee access for companies from their states. 
Such a parallel regime was not aimed at several other states (Gattini 
1985, 703-704).

Based on those observations, Gattini made clear his position on 
the binding nature of the principle of the common heritage of mankind, 
which, although imprecise, had a clear legal character. The principle would 
only be binding on states parties to the United Nations Convention on 
the Law of the Sea. He suggested that some of the elements that made 
up the principle—specifically, non-appropriation, peaceful use, freedom 
of scientific research and environmental protection—had a customary 
character, not as a result of the binding nature of the principle of common 
heritage of mankind, but of the binding nature of the seabed as res 
communis. Similarly, he rejected the argument that the Convention could 
generate an objective regime, binding even states that had not consented 
to it (Gattini 1985, 727-730).

In an article often cited at the time, Christopher Joyner assessed 
the concept of the common heritage of mankind and its implications for 
international law, with reference to the law of the sea, aerospace law and 
Antarctica.

He argued that a concept such as the common heritage of mankind, 
in order to be considered an accepted principle of international law, had to 
fulfil at least three preconditions: (1) it must have a distinct and well-defined 
content so that it can be fully integrated into the corpus of international 
law; (2) there must be state practice and opinio juris (demonstrable and 
evident) in the development of the common heritage of mankind and;  
(3) customary acceptance, as demonstrated by the behaviour and conduct 
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of the state, must be manifest or at least broad enough to attest the 
acceptance of the common heritage of mankind (Joyner 1986, 198).

Succinctly, the author stated (without making any restrictions) 
that “[n]ational governments have not expressed through their conduct 
or behaviour any willingness to accept the CHM [common heritage of 
mankind] as a mandatory legal obligation for activities in common space 
areas.” Various ideological pronouncements and rhetorical statements had 
been made about the common heritage, and two treaties had enshrined 
it—the Moon Treaty and the United Nations Convention on the Law 
of the Sea. However, in the case of the treaties, he pointed out that few 
states had ratified them at the time and there was little prospect of them 
having a significant impact on international law in the near future. For 
Joyner, states were reluctant to assert, through their practice, the legal 
merits of the common heritage of mankind in international law at that 
time (Joyner 1986, 198–199).

His arguments regarding the existence of common heritage as 
customary international law were based on mere assertions and took 
little account of the evidence needed to affirm or deny the existence of a 
customary international legal rule.

The Dutchman G. J. H. Van Hoof, who had already published an 
important book entitled Rethinking the Sources of International Law in 1983, 
assessed the legal status of the concept of the common heritage of mankind 
in an article published in 1986. Carrying out an in-depth investigation of 
state practice on the subject, he came to different conclusions from those 
reached by the majority of international lawyers at the time.

Van Hoof started from the assumption that international relations 
at the time were marked by divisions between groups of states, which 
could be characterised as divided into four worlds. This separation of 
states created increasing difficulty in finding consensus on the rules of 
international law. The common heritage of mankind, not least because 
it is the result of the actions of the four worlds on the international legal 
plane, reflected such a difficulty in finding consensus. In a rarely seen 
exercise of reflection on the doctrine itself on the legal character of the 
common heritage of mankind, Van Hoof reported that, on the issue, there 
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were two opposing poles: those who claimed that the common heritage 
was merely a political postulate and others who went so far as to affirm 
it as having a jus cogens nature. While recognising that the legal nature of 
the concept was controversial, he argued that such a controversy could 
not be resolved by either underestimating or overestimating its nature. 
In fact, maintaining opposing positions would only hinder consensus 
and allow the discussion to be constantly reopened on aspects that had 
already been agreed upon (Van Hooff 1986, 51–53).

To resolve the impasse, his strategy was to depict some aspects 
of the concept of common heritage and ask whether they, individually, 
could be regarded as having legal status. Although this stance was not 
new—many authors selected aspects of the common heritage in order 
to find in it some legal status—the caution and the care taken to observe 
state practice made the study truly unique.

As a whole, Van Hoof concluded that the concept of the common 
heritage of mankind could not be regarded as a jus cogens norm.  
He did so based in particular on the fact that the aforementioned Chilean 
proposal to include explicit recognition of the common heritage as a jus 
cogens norm in the text of the United Nations Convention on the Law of 
the Sea was replaced by a more general rule that only mentioned that the 
common heritage would not be subject to modification. The replacement 
of the Chilean proposal showed that some states—among them potential 
mining states such as the United States, the United Kingdom and the 
Federal Republic of Germany—were opposed to the emergence of the 
concept as a jus cogens norm. That did not mean, however, according to 
the author, that specific aspects of the concept could not be considered 
as having a peremptory nature (Van Hooff 1986, 62–64).

The article identified four elements in the concept of the common 
heritage of mankind: (1) peaceful use; (2) non-exclusive use; (3) benefit 
of all mankind; (4) international machinery (Van Hooff 1986, 64).

Concerning the first element, Van Hoof concluded that it had a jus 
cogens nature to the extent that this result had been intended by the 
drafters of the United Nations Convention on the Law of the Sea, not to 
mention that such an element was always explicit in the main instruments 
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dealing with the concept of the common heritage of mankind (Van Hooff 
1986, 65–67).

Regarding the second element, the author identified, in part, a 
peremptory nature. Concerning non-exclusive use as implying a prohibition 
of the exercise of sovereignty, the common heritage would coincide with 
the theory of res communis, which was the basis of the traditional principle 
of freedom of the seas. Given the wide acceptance of this prohibition of the 
exercise of sovereignty in various instruments, it could be regarded as a 
jus cogens norm. The same, however, could not be said of the other aspects 
of non-exclusive use. Like the prohibition of the exercise of sovereignty, 
these aspects do not concern “the question of what kind of use of the 
Area is prohibited, but rather address the question of what type of use 
of the Area is allowed” (Van Hooff 1986, 68).

Denying the peremptory nature of the other aspects of non-exclusive 
use did not, however, lead the author to support the lawfulness of national 
legislations. Starting from a position similar to that defended by Gilbert 
Apollis, he argued, referring to the support by legislating states to the 
freedom of the seas as applied to the seabed, as opposed to the regime 
established in the Convention, that it was possible to agree with the 
idea that dissenting states “are not bound by the specific implications as 
favoured by the majority. However, admitting that the new rules have 
not (yet) become full-fledged international law, is not the same thing as 
concluding that, as a consequence, the old rules have retained their legal 
validity” (Van Hooff 1986, 77). Bearing in mind that even the legislating 
states agreed in 1970 that the then existing regime of freedom of the seas 
was not sufficient to regulate the seabed, he argued that

One does not have to conclude that the provisions of 
UNCLOS have become binding rules of international law 
for all States in order to be able to admit that those relying 
on UNCLOS have a stronger case than those baring their 
position upon the traditional freedom of the high seas  
(Van Hooff 1986, 78).

Still on the subject, Van Hoof understood that principles such as the 
common heritage of mankind had a legal content and reflected “norms of 
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aspiration.” Such an understanding led him to see states more as producers 
(law givers) of international law rather than as subjects—law consumers. 
In this sense, it would be incompatible to conceive of states as producers 
of law and, at the same time, not recognise that all of them were obliged 
to cooperate—or at least not obstruct—efforts to establish a legal regime 
in accordance with the guidelines of the principle of common heritage 
of mankind (Van Hooff 1986, 78–79). The argument, therefore, was 
more sophisticated than simply recognising the lawfulness of unilateral 
activities on the seabed arising from the pure and simple establishment, 
in the United Nations Convention on the Law of the Sea, that activities 
in the Area would only be carried out in accordance with the provisions 
of Part XI.

The third element—benefit of all mankind—was indisputable when 
viewed in general terms; however, there was considerable controversy 
when looking at its specifics. That was due to the two lines of positioning 
during the III Conference on the issue: preferential treatment, defended 
by developed states, and compensation, defended by developing states. 
Although the Convention reflected both lines, compensation prevailed, 
which was shown in provisions such as: (1) the restriction on access to 
the Area’s resources, in that authorisation from the International Seabed 
Authority would be required; (2) the provisions on technology transfer;  
(3) the articles that sought to ensure that the Authority was in a position 
to carry out marine mining—such as the provisions on financing its 
activities; (4) the rules on the parallel system, which guaranteed the 
Enterprise half of the Area proposed by States or companies for the 
exploitation of seabed resources. He concluded that, concerning the 
compensatory aspects set out in Part XI and the relevant annexes, due 
to the lack of consensus, they could not be considered as binding upon 
third States (Van Hooff 1986, 71–74).

In relation to the fourth element, concerning the international 
machinery, Van Hoof argued that many controversies, as with the third 
element, divided states. Although it was not made clear whether such an 
element was binding upon third States, it is inferred that he concluded 
in the negative (Van Hooff 1986, 74–76).
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Some scholars put the binding nature of the common heritage as 
ancillary to a broader one: the discrepancy of power in international 
relations. That was the case with Antonio Cassese.

He rejected the argument that the common heritage was a jus cogens 
norm, considering in particular the failure of Chile’s position (Cassese 
1986, 386). The question of whether it was binding in other ways was 
less definitive.

After explaining the issue of national legislation, he recalled that 
it could be argued that they were contrary to the idea of solidarity, that 
they violated international principles such as the principle of common 
heritage, that they were contrary to the prohibition of defeating the object 
and purpose of a treaty before its ratification—all the more so because 
the Area’s resources were exhaustible. However, he pointed out, the 
legislating states were the “holders of real power in the world community,” 
and it was unlikely that they would reverse their positions. He concluded: 
“The objections expressed above will strike the reader merely as the idle 
meditations of a jurist” (Cassese 1986, 387).

In 1987, Adda Bekkouche concluded that US legislation was not 
only unlawful under international law, but also went against the trends 
of the time on the matter. Based on a pronouncement by the US Senate, 
she stated that the US defended the res nullius nature of the seabed and 
observed that “the great powers update outdated legal theories whenever 
their interests require it” (Bekkouche 1987, 135).

Apart from the fact that it is doubtful that the opinions expressed in 
the US Senate revealed the position of the US State Department—which, 
as we have already seen, at least since the end of the Third Conference, had 
advocated the idea of applying the freedom of the seas to the seabed, and 
not the concept of res nullius—the arguments to inform the lawfulness 
of the legislation were very sparse. Bekkouche was reduced to saying that 
the United States “preferred to apply their legislation in defiance of the 
contrary will of the overwhelming majority of States” (Bekkouche 1987, 
136). The position expressed in the article was that the United Nations 
Convention on the Law of the Sea itself, in its enshrinement of the 
common heritage of mankind, reflected the power relations that existed 
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at the time (Bekkouche 1987, 137), and that, as a result, the interests of 
the developed states prevailed.

Wolfgang Vitzthum, in an entry published in the 1989 edition of 
the Encyclopedia of Public International Law, published by the Max Planck 
Institute for Comparative Public Law and International Law, in Heidelberg, 
attributed legal validity to the principle of common heritage. However, he 
did not regard unilateral exploitation of the Area’s resources to be unlawful. 
For him, the principle of common heritage was not very specific. As proof 
of that, he stated that although the prohibition of appropriation was 
imposed in international law—one of the consequences of the common 
heritage of mankind—it stemmed from the status of the seabed as res 
communis. Concerning the ban on unilateral exploitation, that was not a 
proper aspect of the common heritage, since the Moratorium Resolution 
had 28 votes against it, and therefore did not reflect a universal opinio 
juris. In turn, the regime applicable to the seabed, provided for in the 
United Nations Convention, was grounded on treaty law and could not 
bind those who were not bound by it (Vitzthum 1989b, 282).

In another entry published in the same Encyclopedia, the author 
reiterated that seabed exploitation activities were lawful until a generally 
accepted regime was reached. A moratorium could not be extracted from 
the principle of common heritage of mankind (Vitzthum 1989a, 164).

In 1989, the Jamaican Stepen Vasciannie inquired if Part XI of the 
1982 Convention could be opposable to non-parties. He departed from 
three hypotheses and rejected two of them.

First, in his view, Part XI had not attained the status of customary 
international law because some specially affected States (potential miners 
of the seabed) rejected it; moreover, there was not sufficient practice in 
that regard, and some States consistently opposed it (Vasciannie 1989, 
87–89).

Second, Part XI could not be reputed as an objective regime for some 
reasons: it was controversial among states; in its territorial dimension, 
it would be inapplicable to the seabed (which was subjected to non-
appropriation); its application to international organisations law, taking as 
a reference the ICJ Reparations Case that understood that the personality 
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of the United Nations was opposable to non-parties, could not readily 
apply to a regime related to the seabed (Vascianne 1989, 89–93).

However, from his perspective, the “package deal” approach (based 
on the idea that the 1982 Convention was negotiated as a whole) was 
promising, at least partially. The argument ultimately rested on estoppel. 
If developing States relied on the binding nature of rules of the 1982 
Convention whose customary nature was not well-established, they could 
not oppose new rules of the same Convention contained in Part XI. Thus, 
“the Group of 77 and the Eastern bloc States would be well advised to 
insist that such rights are purely Convention in nature. If they are, and if 
the United States and its associates assert them in practice, a strong case 
can be made for regarding Part XI as binding even as against non-parties 
to the LOSC” (Vasciannie 1989, 93–97).

Soviet Vladimir Postyshev viewed the issue of the binding nature of 
the concept of common heritage of mankind in a very different manner. 
This stance stemmed directly from his conception of law, an openly 
sociological one (Postyshev 1990, 31).

By presenting the problem of bindingness, he implied that it did not 
matter whether or not the common heritage of mankind was a positive 
norm of international law. More important was the impact that the concept 
had on society, in the sense of demonstrating how the international legal 
system was developing (Postyshev 1990, 236).

Postyshev’s stance crudely exposed a feature present in the 
overwhelming majority of authors dedicated to the subject. Although 
they could call themselves jusnaturalists, juspositivists or not even be 
linked to any of these schools, they started from the common position 
that it was necessary to identify the common heritage of mankind in 
one of the formal sources of international law. Bindingness depended 
on such identification.

As early as 1990, some authors were reluctant to comment on the 
use of seabed resources outside the Convention system. That was the case, 
for example, with the Italian Tullio Treves, who, although apparently 
tending not to see mining activities outside the Convention system as 
unlawful, maintained that it was pointless to comment on the issue, since 
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mining in the Area had not yet taken place and the prospects of that were 
increasingly distant (Treves 1990, 276–279).

A 1991 article by Yugoslavia’s Sremic-Slat argued that at the time 
of Arvid Pardo’s proposal for a common heritage of mankind, there was 
no rule of international law to regulate the seabed. The first step towards 
the creation of a norm was taken with the approval of the Declaration of 
Principles, which, for the first time, expressed the opinio juris of states with 
a view to the formation of a customary norm enunciating the common 
heritage of mankind. The next step was taken during the approval of some 
instruments, such as the Declaration of Economic Rights and Duties of 
States, the negotiations during the Third Conference and, finally, the 
adoption of the United Nations Convention on the Law of the Sea. Only 
then was it possible to affirm the customary nature of the common 
heritage of mankind. However, he stated that only the main principles 
deriving from the common heritage of mankind had such a status, which 
did not extend to the rules for operating these principles. The principles, 
however, acted on the behaviour of states in order to protect and prevent 
acts that were not in accordance with the principles themselves (Sremic-
Slat 1991, 746, 752–753, 756).

The author’s position did not make it very clear whether the unilateral 
exploitation of seabed resources should be considered lawful or unlawful; 
however, the tone of the article was in favour of expanding the common 
heritage of mankind in the sense of its growing affirmation from a binding 
point of view.

The doctrinal debates on the lawfulness of unilateral activities on 
the seabed—including the lawfulness of national legislation and the so-
called mini treaties—reveal, as has already been said, a continuity in the 
excessive concern of jurists to assess the binding nature of the common 
heritage of mankind. It is true that, even with the greater number of 
elements to consider, the arguments became more sophisticated and 
careful—for example, those who identified bindingness in some elements 
or sub-principles of the common heritage of mankind. Nevertheless, the 
issue of bindingness was omnipresent.
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The continuing debate also revealed a division among authors. Those 
who supported the claims of developing states continued to defend the 
binding nature of the principle of common heritage and the illegality 
of unilateral activities; on the other hand, those supporting developed 
states were quick to claim that such activities were lawful or at least not 
prohibited by international law. Positions that sought a balance in dealing 
with the issue were still in the minority.

4.4. The Debate on the Term “Common Heritage of Mankind”

Especially after the adoption of the final text of the United Nations 
Convention on the Law of the Sea, a doctrinal debate intensified, seeking 
to understand the impact and meaning of the term “common heritage of 
mankind” for international law at the time. In fact, the term consistently 
introduced some previously unheard of terms into the international law 
of the sea—at least in instruments of great relevance—especially the 
terms “heritage” and “mankind.” It was therefore necessary to question 
what these terms, which were now definitively enshrined in positive 
international law, meant and what possibilities they opened up, even 
though the Convention only entered into force in 1994.

Although the debate intensified from 1982 onwards, since at least 
the Declaration of Principles, the real meaning of the terms had been 
debated among scholars.

As we have already seen, Pardo’s proposal was not explicit as to the 
meaning attributed to the terms. Although the expression had a significant 
political impact and caught the attention of states, Pardo did not clearly 
define what the terms “heritage” and “mankind” meant.

Concerning the first term, it gave the vague idea that it was closely 
related to the need to preserve the environment. In this sense, the 
“heritage” received should be passed on to subsequent generations. 
However, this idea could be advanced by taking into account the use of 
the term in the English language “heritage;” the exact meaning was not 
kept when translating the term into many of the Latin languages, such 
as French (patrimoine commun de l’humanité), Italian (patrimonio comune 
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dell’humanità), Spanish (patrimonio común de la humanidad) and Portuguese 
(patrimônio comum da humanidade), which led to the idea of “patrimony.”

The specific reason why the expression “common heritage of mankind” 
was not adopted in the Latin languages mentioned above, as a more rigorous 
translation from English would require, is very obscure in the literature 
on the subject. Seen from the perspective of the meaning of the terms 
in domestic law, there is clearly a substantial difference in enshrining 
something that was intended to mean “heritage” as “patrimony.” It seems 
that Pardo’s proposal did not seek to emphasise a patrimonialist basis 
to the term; in fact, one of its main aims was to ensure that the seabed 
was not subject to appropriation, not even by the organ to manage the 
Area, which would act as a mere trustee for humanity. As far as the term 
“mankind” is concerned, Pardo’s proposal was apparently not intended to 
create a new subject of international law. Even more than that, it seems 
that the Maltese proposal did not conceive of an essential difference 
between “mankind” and sovereign states as a whole. From the outset, 
it was not even intended to include entities other than states in the 
term “mankind.” So much so that the proposal, when it argued that the 
resources of the seabed should be exploited for the benefit of mankind, 
taking into special account the interests of poor states, did not at first 
conceive that peoples who had not achieved independence could also benefit 
from the exploitation of the Area’s resources—as was later enshrined in 
the United Nations Convention on the Law of the Sea. Furthermore, for 
Pardo, “mankind” would be represented by an international body, which 
would act as a trustee.

One of the first authors to delve into the issue was American Stephen 
Gorove, who criticised the concept of common heritage of mankind.

For him, the term mankind, in the common sense referred to all 
human beings wherever they were. However, he emphasised that when 
trying to apply this concept in the legal field, the difficulties increased 
significantly. Even if the term were considered in the legal field, a problem 
would arise concerning the representation of mankind: whether all human 
beings, directly, or a state or a group of them, or even an international 
organisation, should represent mankind. Even if the proposal to create an 
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international authority were to be consecrated on the subject—as Pardo 
himself intended—the problem of representation would remain, unless 
all states became parties to a treaty creating such an entity (Gorove 1972, 
393–398). He attached so much importance to the issue of representation 
that he stated that “[i]f the problem of representation of human beings 
within the concept of mankind is not resolved, it would be presumptuous 
for any particular organization to act or exercise rights on behalf of 
mankind as a whole” (Gorove 1972, 397).

In relation to the term “mankind,” he considered the English term 
“heritage,” which meant property passed on to someone by ancestors, 
and asked who the ancestors of mankind were. It would not work to say 
that the inheritance came from those who first established mankind, 
because it encompassed both present and future generations. What is 
more, in order to speak about inheritance, it had to be established that 
the ancestors had acquired ownership of a particular property and then 
passed it on as inheritance. How could the ancestors, who did not have 
the technology to acquire ownership over areas of land, pass them on 
through inheritance, Gorove asked (1972, 398-399). He concluded that 
“[a]ny other construction of such term would carry only philosophical, 
moral or other implications void of any legal connotation” (1972, 399).

Gorove’s antipathy stemmed from pre-established conceptions of the 
terms “mankind” and “heritage,” conceptions centred on a specific way of 
conceiving certain legal ideas taking as reference their meaning in (some) 
domestic legal systems. Such a reaction was, however, understandable, 
due to the absence of a definition of the terms in the relevant instruments 
at the time the article was published.

In 1975, Rudolph Arnold, while hardly problematising the consequences 
of using the terms heritage and mankind, but still defining them in a 
manner that was very close to what US law prescribed on the subject, 
stated that mankind should be understood differently from men (and 
women). That led to the consequence that “the collective entity of mankind 
is represented by the various nations of the world. Thus the exercise 
of rights to the common heritage of mankind appertains to nations, 
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representing mankind, and not individuals” (Arnold 1975, 154). The term 
nation, however, lacked explicit meaning, leading to further vagueness.

Maria de Nazaré Imbiriba did not attach much importance to the 
term “common heritage of mankind.” She argued that it “has a symbolic 
function in the sense that it does not seek to typify it as an inheritance 
or a heritage of domestic law, but only as a set of goods or a space that 
has a common destination, for the benefit of all States, irrespective of 
their level of development or geographical or political position” (Imbiriba 
1980, 13). With that, she was already showing a tendency to detach the 
term from its meaning commonly used in some domestic laws, to find it 
in some specificities provided by international law. In any case, even if she 
considered a specific concept for the term mankind, the passage quoted 
above shows that the concept was mainly aimed at states.

In the same year that the United Nations Convention on the Law 
of the Sea was adopted, Alexandre-Charles Kiss delivered his course on 
the common heritage of mankind at the Hague Academy of International 
Law. He showed great enthusiasm for the notion.

When defining the common heritage, he stressed that it was the 
embodiment of the common interests of mankind, with the essential feature 
of being a kind of trust, entrusted both to an international organisation—in 
the case of the law of the sea—and to states—in other applications of the 
common heritage. Referring specifically to the seabed, he admitted that, 
according to the language of the United Nations Convention on the Law 
of the Sea, states were the only beneficiaries of the resources exploited 
in the Area (Kiss 1982, 232).

Despite recognising some state-centrism in the common heritage of 
mankind as applied to the seabed, he questioned why mankind could not 
be considered as a subject of international law. For him, since the common 
heritage is institutionalised in the law of the sea, the International Seabed 
Authority would act on behalf of all mankind. Kiss concluded that mankind 
was a subject of the international legal system, at least in the domain of 
the law of the sea, and the holder of rights over the common heritage, 
represented by an international organisation (Kiss 1982, 236–237).
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While recognising that the use of the term heritage in conjunction with 
mankind indicated that the interests of future generations should be taken 
into account, Rüdiger Wolfrum denied that the United Nations Convention 
on the Law of the Sea had elevated mankind to the status of a subject of 
international law. His argument was simple: the replacement of states by 
mankind would require the establishment of international organisations 
with the legitimacy to represent mankind without interference from states, 
which the Convention did not provide for. If it was true, according to the 
Convention, that the Authority acted on behalf of mankind, it was no 
less accurate that states formed and controlled the Authority. Although 
he expressly pointed out that the Convention provided for peoples who 
had not yet achieved independence to be beneficiaries of the common 
heritage, he understood that the benefit directed at such peoples was only 
possible because, in the last analysis, states decided so (Wolfrum 1983, 
318–319). Those arguments were repeated later on (Wolfrum 1989, 67).

In a book chapter dated 1984, René-Jean Dupuy regarded it as more 
important to define the meaning rather than answer the question of 
whether mankind was a subject of international law. For him, the term had 
a double meaning: inter-spatial, since it encompassed all contemporaries, 
wherever they were; and inter-temporal, in the sense that it permeated 
the living, encapsulating the people of today and those to come. Based 
on the second meaning, he dismissed the association of mankind with 
the United Nations or the International Seabed Authority, as they could 
only represent international community at present. If mankind also 
encompasses future people, he said, the Authority is no more than the 
manager (intendant) of the common heritage (Dupuy 1984, 198–199, 202).

Dupuy’s analysis was too abstract, since if the concept of common 
heritage had been established in a treaty and states were free to join it, 
how could we envisage an International Seabed Authority as the manager 
of a resource that only part of the states recognised as belonging to 
humanity? The scenario would be different if the common heritage had 
a basis in general international law, but he did not address such an issue.

For Andrea Gattini, it was challenging to bring the idea of “heritage” 
or even “patrimony” into positive international law. In the first case, 
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an inheritance implied the identification of a person who passed on 
the inheritance, which was not the case with the common heritage of 
mankind. In the case of “heritage,” its use in conjunction with the word 
“common” also created difficulties, as it would invoke the idea of a universal 
and indivisible condominium, with the consequence that any activity 
carried out without the consent of all the owners would be prohibited. 
Common property would also contradict both the principle of the non-
appropriation of the Area and the principle of freedom to appropriate its 
resources. The author also denied mankind an international subjectivity 
because, according to the Convention, the mediation of the state was 
necessary to realise it from a legal point of view. In his view, states were 
responsible for managing and conserving the common heritage (Gattini 
1985, 706, 709–710).

More than being based exclusively on domestic law conceptions 
of the meaning of the terms “inheritance” and “property,” this position 
clearly indicated the author’s view on the issue, which was in favour, as 
already seen, of the unilateral exploitation of seabed resources. Insofar 
as the argument that recognising a common heritage would contradict 
the freedom of the seas, not recognising the subjectivity of mankind 
also meant that states acting on its behalf could respect the principle of 
common heritage in different ways, including through domestic legislation.

While noting that the term “mankind” in the concept of common 
heritage meant more than the mere sum of states, since according to the 
United Nations Convention on the Law of the Sea, political units and 
peoples that had not acquired independence were also encompassed by 
the concept, Christopher Joyner considered the arguments that sought 
to see mankind as a subject of international law, but was not committed 
to them. He also pointed out that the concept of “heritage” took into 
account the existence of future generations and their relevance in the 
exploitation of resources considered to be “common heritage.” Joyner 
interpreted the common heritage of mankind as incompatible with the 
idea of ownership. The Area had no owner, not even the International 
Seabed Authority, which would only take responsibility for overseeing 
and regulating activities in the Area (Joyner 1986, 194–195).
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Joyner’s latter argument meant that the common heritage of mankind 
was something different from conceptions in domestic law, since there 
was no common property in the Area. That reinforced the idea that even 
when translated as “patrimony,” the term “heritage” did not imply any 
connotation of ownership.

By analysing the provisions of Part XI, David Kennedy even questioned 
the Authority as representing the voice of mankind. He realised that 
in several provisions of Part XI, there was a constant reference to the 
participation, interest and purposes of states. Based on an opposition 
between mankind and sovereignty, he understood that relevant rules 
of the 1982 Convention were inconsistent (Kennedy 1987a, 230–241).  
His focus was on pointing out the pathologies—such as contradictions—
of the regime applied to the seabed, and did little to grasp the practical 
implications of those contradictions from the point of view of positive 
international law.

The Argentine Roberto Malkassian, by assessing the principle of 
common heritage of mankind in space law and in the law of the sea, 
acutely realised a political pattern in the openness of States towards the 
word mankind (humanidad). For him, developed States did not oppose it 
if it remained vague in terms of its reach, content and implementation. 
He saw the 1982 Convention as a successful instrument in finding “a 
legal coherent structure in the defence of the common heritage principle” 
(Malkassian 1984–6, 282–286). 

Others expressly recognised that mankind was a subject of international 
law, while refraining from going deep into the consequences of such a 
conclusion for positive international law (Gaurier 1991, 80).

In an interview, Elisabeth Mann Borgese revealed that Arvid Pardo 
preferred the term “heritage” instead of “property” when he advanced 
his proposal because “property” had implications in terms of “power and 
privilege”, something he wanted to avoid (Allen 1992, 46).

In general, the debate on the meaning of the terms “common”, 
“heritage” and “mankind” was mainly a matter for jurists. Very often, 
the expression of authors, whether enthusiastic or dismissive of the 
terms, revealed their positions on whether a common heritage regime 
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was binding or not. Although the Convention did not explicitly recognise 
the subjectivity of mankind (Öszu 2024, 183), enthusiasm for the new 
concept—now definitively a part of the positive law of the sea—led 
some to defend such subjectivity, an implication not-so-obvious of the 
concept itself.

4.5. The PREPCOM and Predictions about the Beginning of the 
Exploitation of Minerals in the Area

In the Final Act of the Third United Nations Conference on the Law 
of the Sea, two relevant resolutions were adopted. Resolution I dealt with 
the establishment of the Preparatory Commission for the International 
Seabed Authority and for the International Tribunal for the Law of the 
Sea (PREPCOM); Resolution II dealt with Preparatory Investment in 
Pioneering Activities Relating to Polymetallic Nodules.

Resolution I stipulated that a PREPCOM would be established after 
50 signatures or accessions to the Convention. As the Convention had 
117 signatures by 10 December 1982, the PREPCOM began meeting 
the following year. Only states that had signed the Convention could be 
members of the Commission. In contrast, states that had not signed the 
treaty but had accepted the Final Act could participate in the PREPCOM’s 
activities as observers (United Nations 2004b, 145–146).

Resolution II recognised as pioneer investors: (1) France, India, 
Japan and the Soviet Union or a state enterprise of each of those states or 
one natural or juridical person who is a national or effectively controlled 
by such states or their nationals; (2) four entities whose components 
are natural or juridical persons who are nationals of one or more of the 
following states: Belgium, Canada, the Federal Republic of Germany, 
Italy, Japan, the Netherlands, the United Kingdom and the United States;  
(3) any developing state or state enterprise or natural or juridical person 
who is a national or effectively controlled by such state or its nationals. 
A pioneer investor must at least sign the Convention, have spent at least 
30 million dollars before 1 January 1983 on pioneering activities, and 
no less than 10% of such an amount must have been spent on locating, 
surveying, and evaluating a given area. The developing state referred to 
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in item (3) should have spent such an amount before 1 January 1985 
(United Nations 2004b, 146-148).

Resolution II aimed to preserve the investment made by states, 
companies and other private individuals in the seabed. Pioneering 
investors had to register with the PREPCOM in order to guarantee the 
reservation of specific areas for future exploration and exploitation and 
other prerogatives.

The PREPCOM’s activities revealed that several area claims coincided 
among the pioneer investors. One of the PREPCOM’s main achievements 
was to provide the basis for parties claiming such coinciding areas to reach 
an amicable solution. Following the conclusion of conflict resolution 
agreements, France, Japan, India and the Soviet Union were registered 
as pioneer investors in 1987. An agreement was also reached between 
the Soviet Union, Belgium, Canada, Italy and the Netherlands—the latter 
four on behalf of a multinational consortium that included companies of 
their nationality—which also resolved disputes over claims to coinciding 
areas (Jagota 1991, 933–937). On the other hand, later assessments of 
the work of PREPCOM were negative, stressing that “its drafts and studies 
were largely overtaken” (Wood 1999, 178). 

Of the legislating states, only the United States completely refused 
even to attend PREPCOM meetings. The United Kingdom and the Federal 
Republic of Germany, although they had not signed the Convention, 
qualified as observers at the Commission. The United States, like the other 
two European states, had signed the Final Act of the Third Conference, 
which would have qualified them as observers at the PREPCOM. Even so, 
the United States did not make use of this prerogative and preferred to 
oppose everything related to Part XI of the United Nations Convention 
on the Law of the Sea. Furthermore, on 30 December 1982, President 
Reagan decided to withhold one million dollars from the US contribution 
to the United Nations, the sum equivalent to the US share of PREPCOM’s 
operating costs that the General Assembly had agreed to fund—even 
though the institutions established by the Convention were not really 
organs of the United Nations (Schmidt 1989, 288–289).
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The presence of some legislative states as full members of the PREPCOM 
was due not only to the need to guarantee investments that had already 
been made, but especially to influence the Commission to correct, in their 
view, some of the shortcomings or imperfections enshrined in Part XI,  
interpreting its provisions in such a way as to modify their meaning  
(Lévy 2002, 25–26; Treves 1995, 447). It is interesting to note that as early 
as 1983, Arvid Pardo realised that some states could use the PREPCOM 
as a means of making changes to the Convention (Pardo 1983b, 501).

Fundamental changes, however, were not made, and from 1990 
onwards, the need to guarantee the “universality” of the Convention 
became widespread. The idea was to encourage developed states not only 
to sign, but also to ratify the Convention. At the beginning of 1990, only 
41 states had ratified the treaty.

Between 1982 and 1984, perceptions began to grow that the 
effective exploitation of seabed resources—at least in an economically 
viable way—would take time. In fact, such perceptions could already be 
seen among representatives of developing states at the end of the 1970s 
(Schmidt 1989, 100–101).

Among scholars, although some from developing states still affirmed 
that “projections about economic viability of seabed mining in the near 
future have been conflicting” (Jagota 1991, 940), the tone was no longer 
optimistic; on the contrary, pessimism about the issue was growing.

In a scathing critique of the way in which the negotiations on Part XI 
of the United Nations Convention on the Law of the Sea were conducted, 
American Robert Goldwin argued that the idea that the seabed would bring 
prosperity to all was based on a theory—which some knew since it was 
put forward and indeed many knew as early as 1981—that was essentially 
flawed. The author quoted an excerpt from the statement of a spokesman 
for a large company that was planning to exploit the resources of the seabed 
to state that, in that same year of 1981, a project to exploit the nodules 
had little chance of coming into reality before 1990, notwithstanding legal, 
economic or financial restrictions on the undertaking—the spokesman 
maintained that the provisions of the treaty discouraged investment in 
the Area. He went on to say, still referring to the spokesman’s statement, 
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that although the deposits of nodules on the seabed may be significant, 
most of these resources will not be profitable in decades, perhaps even 
centuries (Goldwin 1985, 724–725).

Goldwin concluded that the two great mistakes of the seabed 
negotiations had been: (1) to believe that there was a significant mass of 
minerals in the Area ready to be extracted, and (2) that the production of 
metals taken from the nodules would be profitable. He also stressed that 
in the near future, perhaps centuries, no funding or investment could be 
expected for the profitable use of the manganese nodules present on the 
seabed (Goldwin 1985, 725, 729).

The fact that, even in the face of this situation, negotiations persisted 
in an impractical way had its most convincing reason in the interference 
of ideology in the development of a regime for the seabed. For him, it was 
clear that ideological interests had replaced, in a damaging way, practical 
ideas about the use of the Area—although the examples he provides to 
prove an ideological discourse are more aimed at describing the behaviour 
of developing states’ delegations rather than that of the other delegations 
to the Third Conference (Goldwin 1985, 732–733).

In 1986, Van Hoof pointed out that experts’ understanding was 
that seabed mining, due to economic and technological factors, would 
only take place from the second decade of the 21st century or later (Van 
Hoof 1986, 76).

Vitzthum foresaw that a regime for seabed mining could become a 
“ghost city” because market conditions were making it uneconomic to 
prospect for minerals in the Area (Vitzthum 1989b, 283).

For Treves, “today, the exploitation of the great ocean depths no 
longer seems a concrete and economically interesting possibility in the 
short term, as it did during the negotiations at the Third Conference on 
the Law of the Sea.” The reasons he gave for this phenomenon were the fall 
in the price of metals, the difficulties of financing activities, the impact of 
exploiting minerals on the marine environment and the revelation, over 
time, of the weakness of the new international economic order (Treves 
1990, 239).
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Economic conditions, the use of metal substitutes with the consequent 
fall in demand and the identification of new (cheaper) sources of minerals 
on land were all factors that led Jonathan Charney to maintain that it 
was beyond doubt that economically viable seabed mining would not take 
place before 2025 and probably much later than that (Charney 1992, 286).

All of this provided the stage for substantial changes to be made to 
Part XI of the United Nations Convention on the Law of the Sea.
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From the United Nations Secretary-General 
Consultations on Outstanding Issues Relating to 
the Deep Seabed Mining Provisions of the United 
Nations Convention on the Law of the Sea to the 
Agreement Relating to the Implementation of 
Part XI of the United Nations Convention on the 
Law of the Sea (1990–1994)

In the absence of fantasia, without meaning more
Than they are in the final finding of the ear, in the thing

Itself, until, at last, the cry concerns no one at all.
[Wallace Stevens]

5.1. The United Nations Secretary-General’s Consultations with 
a View to Guaranteeing the Universality of the United Nations 
Convention on the Law of the Sea

Zambian diplomat Mumba S. Kapumpa is often credited with 
making the first statement that enabled the UN Secretary-General to 
start consultations in order to guarantee the universality of the United 
Nations Convention on the Law of the Sea—and which led to the 1994 
Agreement relating to the Implementation of Part XI of the United 
Nation Convention on the Law of the Sea (hereinafter Implementation 
Agreement or 1994 Agreement).

In a speech dated 1 September 1989, Kapumpa, then President of 
the Group of 77, addressed the PREPCOM Plenary in the following terms:

It is important, perhaps to recall that during the Third 
Conference on the Law of the Sea, the Group of 77 was always 
willing to cooperate with all interest groups to negotiate what 
turned out to be a compromise document—the Convention. 
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We have never changed the basic stand of cooperation even 
during the work of the Preparatory Commission.

However, for some unexplained reasons, it would appear 
as if our position has not been fully appreciated. I wish 
to state that the Group of 77 has always been ready, to 
hold discussions, within the context of the Preparatory 
Commission, with any delegation, or group of delegations 
on any issues relating to the Convention and work of the 
Preparatory Commission.

Our willingness to discuss is borne out of a genuine desire 
to ensure the universality of the Convention, because the 
universality of the Convention has always been the objective 
of the Group of 77. Any delegation, or group of delegations, 
be they currently involved in the work of the Preparatory 
Commission, or not, whether signatories or non-signatories 
to the Convention, are welcome to open dialogue with the 
Group of 77 (Kapumpa 1992, 330–331).

Without naming some states, the statement was clearly aimed at 
those opposed to the regime of Part XI, including states that had not 
signed the Convention, such as the Federal Republic of Germany, the 
United Kingdom and the United States—the latter having refused, as 
stressed earlier, to take part in PREPCOM’s work.

That was the most concrete sign yet that there was room for negotiation. 
The industrialised states welcomed the statement and, the following year, 
the Secretary-General of the United Nations, Javier Pérez de Cuéllar, 
began informal consultations on the issues that prevented states from 
participating in the Convention (Anderson 1995, 276).79

The Secretary-General’s consultations can be divided into two phases. 
The first, between 1990 and 1992, involved a small group of 30 states 
seeking to identify the main issues that had prevented broad participation 
in the Convention. The second phase, between 1992 and 1994, which 

79	 Koskenniemi and Lehto interpret the statement by the Chairman of the Group of 77 as inviting the states 
opposed to the regime in Part XI to negotiate within the framework of PREPCOM itself - something 
the United States did not accept because they refused even to take part in the Commission's activities. 
The statement, however, was read out selectively, thus enabling the Secretary-General to begin informal 
consultations (Koskenniemi and Lehto 1996, 547).



245

From the United Nations Secretary-General Consultations on Outstanding Issues Relating to the Deep Seabed Mining Provisions of  
the United Nations Convention on the Law of the Sea to the Agreement Relating to the Implementation of Part XI of the  

United Nations Convention on the Law of the Sea (1990-1994)

was open to all interested states—around 90 delegations took part in 
the consultations—was marked by the search to find solutions for the 
implementation of Part XI of the Convention, taking a market-oriented 
approach (International Seabed Authority 2002b, 1–2). The result of the 
consultations was the drafting of the final text of the Implementation 
Agreement.

In 1990, during the meetings held under the auspices of the UN 
Secretary-General, the United Kingdom presented nine topics of fundamental 
importance that prevented the Convention from being widely accepted by 
the industrialised states: (1) costs for the states parties: the establishment 
of the International Seabed Authority and the International Tribunal for 
the Law of the Sea would be very expensive;80 the cost of the first area 
to be exploited by the Enterprise would also be high; (2) the Enterprise: 
its advantages over private mining companies were questionable; it was 
even questioned whether “it was appropriate in an era of privatisation 
to create the equivalent of a nationalised industry on the international 
level in order to mine the seabed”; (3) decision-making process: it did 
not allow for adequate participation by industrialised states; (4) review 
conference: it was objectionable that amendments to the Convention 
should be allowed to enter into force for states that did not consent to it; 
(5) technology transfer: a determination to make the transfer mandatory 
was also objectionable; the Authority was capable of obtaining such 
technology freely on the market; (6) limitation of production: measures to 
this effect were no longer necessary due to changes in the metals market 
since the 1980s: the idea was contrary to the principle of free competition 
and the free market; (7) compensation fund: it was inappropriate to 
create one; instead, economic aid and assistance could be provided when 
the economy of an onshore metal producer was affected by production 
from the exploitation of the Area; (8) financial terms of contracts: 
they were onerous for private companies, so as to inhibit investment;  
(9) environment: research and development would need to be carried 
out to protect and preserve the environment from pollution by seabed 
mining (Anderson 1993, 657–659).

80	 For Pinto, that “was the one subject which could attract the developing countries to a re-negotiation of 
the Conventions principles on which they have insisted for over a decade” (Pinto 2012, 93).
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As well summarised by David Anderson, many of the obstacles had 
to do with the economic philosophy adopted by Part XI, notably the 
ideas of implementing a NIEO, the creation of new regulatory bodies 
and distrust in market forces. Many obstacles also had to do with the 
Enterprise, including discrimination in its favour and the resources to 
fund its activities. The other obstacles, such as the Review Conference, 
were more legal-technical in nature (Anderson 1993, 659).

The points of disagreement put forward by the United Kingdom 
delegation were too close to the reasons why the United States opposed 
Part XI of the United Nations Convention on the Law of the Sea.  
The United States initially participated in the Secretary-General’s informal 
consultations with scepticism, but this attitude shifted to caution following 
the election of President Bill Clinton. In any case, American participation 
was active and even decisive in reaching an agreement at the end of the 
consultations (Treves 1995, 455–458).

The second phase of negotiations was marked by the need to implement 
solutions after identifying the problems that prevented wide participation 
in the Convention. It was then decided to focus only on the first eight 
points, since the last—environmental concerns—was not controversial.

In 1993, the informal consultations, now open to several states, 
focused on procedural aspects for implementing changes to Part XI. At that 
time, four approaches could be identified on the subject: (a) an instrument 
of a contractual nature, such as a protocol amending the Convention; 
(b) an interpretative agreement consisting of an understanding on the 
interpretation and application of the Convention; (c) an interpretative 
agreement on the establishment of an initial Authority and an initial 
Enterprise in a provisional period together with a call for a Conference 
to establish a definitive regime for the commercial production of seabed 
minerals—when such production became feasible; (d) an additional 
agreement to the Convention establishing a transition between an 
initial phase and a permanent regime, in which case the Authority would 
be responsible for developing solutions on important issues after the 
Convention’s entry into force (Nandan, Lodge and Rosenne 2002, 61–62).
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In the same year, 1993, the first consolidated text appeared, drawn 
up by several delegates from developed and developing states to help the 
negotiations. The “Boat Paper” was so called because its cover depicted a 
boat prospecting for minerals on the seabed, and its authorship was not 
identified. The lack of authorship was due to the need to highlight that 
the document was a joint proposal that brought together the interests 
of developed and developing states. It is known, however, that delegates 
from Australia, Brazil, Fiji, Indonesia, Italy, Jamaica, Kenya, Germany, 
Nigeria, the United Kingdom and the United States took part in the group 
that drew up the Boat Paper (International Seabed Authority 2002b, 4).81

The document contained: (1) a draft resolution for adoption by the 
UN General Assembly; (2) an agreement on the implementation of Part 
XI of the 1982 United Nations Convention on the Law of the Sea; (3) two 
annexes containing a survey of the conclusions agreed in the Secretary-
General’s consultations (Annex I) and what was called “Consequential 
adjustments” (Annex II) (International Seabed Authority 2002b, 167–191).

On 16 November 1993, Guyana was the 60th State to ratify, thus 
enabling the United Nations Convention on the Law of the Sea to enter 
into force. Article 308 of the Convention states that it will enter into force 
twelve months after the deposit of the 60th instrument of ratification, 
so on 16 November 1994. The news hastened the negotiations to draw 
up a treaty on Part XI of the Convention, since if it were to be finalised 
after the Convention’s entry into force, intricate problems relating to 
treaty law could arise, not to mention the fact that a satisfactory result of 
guaranteeing the universality of the Convention would not be achieved, 
given that two regimes would have to coexist—that of the Convention 
and that of the new treaty.

Although substantially altered in several provisions, the fundamental 
principles set out in the Boat Paper, as well as serving as a starting point 
for the then-accelerated negotiations, were essentially preserved until 
the end of the negotiations.

81	 Nandan also mentions the presence of delegates from Senegal and that Japanese and German delegations 
were consulted or kept informed. He also affirms that he put the name “Boat” on the “Boat paper”, inspired 
by the aforementioned illustration of a boat which was provided by an Australian delegate (Nandan 2021, 
175–176).
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On 28 July 1994, UN General Assembly Resolution 48/263 was adopted, 
with 121 votes in favour, none against and seven abstentions (Colombia, 
Nicaragua, Panama, Peru, the Russian Federation, Thailand and Venezuela), 
which contained the Agreement Relating to the Implementation of Part XI  
of the United Nations Convention on the Law of the Sea, as well as an 
annex to the Agreement on “Costs for States Parties and Institutional 
Arrangements.”

Although somewhat heterodox, the procedure of approving a 
treaty by means of a General Assembly resolution was not uncommon in 
1994. Other important treaties, such as the 1967 Protocol to the 1951 
Convention relating to the Status of Refugees, were approved in the same 
way. During the informal consultations, there was considerable reluctance 
to convene a Fourth United Nations Conference on the Law of the Sea, 
because it was feared that some issues resolved at the Third Conference 
would be reopened. Similarly, convening an ad hoc Conference would risk 
it becoming a Fourth Conference. Many delegations, especially those 
from developing States, did not want a renegotiation of Part XI, but a 
new agreement. Against this backdrop, delegations decided to adopt the 
text of the Agreement by means of a General Assembly resolution. Thus, 
the votes directed at the approval or rejection of the Resolution would 
be the votes directed at the Implementation Agreement itself (Anderson 
1995, 277–278).

One might wonder why the states first negotiated a treaty on Part 
XI and why these negotiations were successful.

The best explanation for the first question was given by the UN 
Secretary-General himself, who convened and led the informal negotiations.

In his first statement during the informal meetings, the Secretary-
General, identifying the need to discuss the issue, recalled that the entry 
into force of the Convention was imminent (International Seabed Authority 
2002b, 9). Therefore, he said, it was important to find solutions based 
on the need to guarantee the universality of the Convention and, in this 
sense, to prevent a regime on the law of the sea from being applicable 
in the absence of industrialised states. At that stage, Pérez de Cuéllar 
realised that the time to discuss the universality of the Convention was 
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ripe because specific changes had taken place over the years since the 
final text of the Convention was adopted. There were four main changes:  
(a) the possibility of mining the seabed was postponed until the  
21st century, which was contrary to the expectations placed on it during 
the negotiations of the Third Conference; (b) from a climate of tension 
and confrontation, international relations had evolved into a climate 
of co-operation in solving crucial problems at global and regional level;  
(c) the economic environment had changed, especially in the past decade, 
bringing about a considerable transformation in economic approaches at 
both national and international levels; (d) the work of the Preparatory 
Commission had progressed, bringing about a more detailed understanding 
of the practical aspects of seabed mining (International Seabed Authority 
2002b, 10).

Scholarship on the subject generally points to the same reasons 
that led to a consensus on the rules regarding the exploitation of seabed 
resources (e.g. Lucchini 1993, 2–3; Treves 1995, 449–451; Anderson 1993, 
656–657; Gautier 1995, 66–67).

Regarding the first factor, as we have seen, even during the Third 
Conference, the prospects for the near commercial viability of marine 
mining were already beginning to dim.82 PREPCOM’s work only further 
reinforced suspicions about the impossibility of commercially exploiting 
seabed resources in the near future.

In 1993, Russian ambassador Igor Kolossovskiy clearly presented 
the problem to his own country, one of the pioneering investors.  
He said that “it was practically impossible to evaluate the economic and 
financial feasibility of seabed activities such as prospecting, exploring 
and mining—especially to prove the commercial viability of mining in 
the future.” He added that when the pioneering investors—such as the 
then Soviet Union—realised, even during PREPCOM, the obligations 

82	 Some recent readings suggest that, during the III Conference, prospects of “seabed bonanza” were 
stimulated by developed states to divert the attention of developing states from other important issues 
that were being negotiated (Ranganathan 2016, 712; Ranganathan 2021, 241). I really doubt that such a 
reading is a compelling one, since developed states used pessimistic prospects for seabed mining during 
the negotiations. Furthermore, this underestimates the capacity of well-experienced negotiators from 
developing states who were engaged in the III Conference negotiations.
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they would have to fulfil, it became clear that Part XI was unrealistic and 
made commercial activities on the seabed unviable (Kolossovskiy 1993, 6).

In 1993, a scholar and representative of the Finnish delegation, Kari 
Hakapää, argued that the 1982 Convention had been drafted considering 
that mining activities would take place soon, but that had not happened. 
In the face of such developments, the basic notion of the common heritage 
of mankind would not have been affected, but the ambitious and detailed 
system of Part XI was shown to be unrealistic (Hakapää 1993, 490).

The second and third factors, which could be seen together, had to do 
with the changing international landscape. The end of the confrontation 
between the capitalist and socialist blocs also generated a change, according 
to the Secretary-General, in the opposition between North and South. 
From this perspective, common denominators would be easier to reach. 
The end of the confrontations, following a “victory” for capitalist ideas, 
opened up space for free market conceptions to influence the perception 
of Part XI of the Convention. In other words, the end of the confrontation 
made room for the universality of the Convention; free market ideas, 
without opposing ideas, could be implemented without restrictions. 
Universality and free market principles functioned as concepts that 
fed back into each other. Thus: “‘Market principles’ and ‘universality’ 
(accommodating industrialized States) were now linked with the idea of 
the common heritage, illustrating the transformed economic and political 
atmosphere. Instead of regulation and principle, the emphasis was now 
on absence of regulation and ‘productive dialogue’” (Koskenniemi and 
Lehto 1996, 549). Universality, it was then seen, could only be ensured 
by preserving free market principles in Part XI.

During the negotiations for the Agreement, there were proposals 
to “freeze” the implementation of the International Seabed Authority; 
however, they were not even discussed, as this would not achieve the 
“desired result of universality” (Koskenniemi and Lehto 1996, 549).  
It was also during that period which, in the course of the negotiations, some 
authors even proposed a similar “freeze” solution, taking into account not 
only the lack of agreement between the main groups of states on Part XI, 
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but also the doubts that existed at the time about the impact of seabed 
mining on the environment (Imnadze 1992, 315–318).

Also, according to Koskenniemi and Lehto, while Ronald Reagan’s 
election to the White House produced a climate of ideologisation of the 
seabed issue, the negotiations for the Implementation Agreement took 
place under a rhetoric of “technical pragmatism.” That would have been the 
direct result of a change in strategy on the part of the developed states, 
openly giving up on challenging the regulatory aspects of the Convention 
on ideological grounds and presenting the issues as technical. That strategy 
proved successful in that it succeeded in extracting concessions from 
developing states with a view to achieving the desired universality of the 
Convention (Koskenniemi and Lehto 1996, 551).

The rhetoric of “technical pragmatism” is present in the words of 
personalities who actively participated in the negotiations.

Even before the 1994 Agreement was drawn up, Russian diplomat 
Igor Kolossovski said: “In this connection, it seems appropriate to recollect 
the suggestion of Senator Claiborne Pell,83 Chairman of the US Senate 
Foreign Relations Committee, who warned that ‘both sides must be 
willing to take off the ideological cloaks that they have worn during the 
many years of debate on these issues and approach them pragmatically 
and realistically’“ (Kolossovski 1993, 9).

David Anderson, a participant in the British delegations during various 
negotiations on the law of the sea, similarly stated: “The Agreement was 
not framed in order deliberately to set new precedents. Rather, it was a 
pragmatic attempt to solve specific problems in the 1990s with concepts 
dating from the 1970s” (Anderson 1995, 289).

For John Stevenson, a US delegate to the III United Nations Conference 
on the Law of the Sea, and Bernard Oxman, ideology had been overcome 
in law of the sea issues: “The Convention was caught in the crossfire of 
ideological wars that are now behind us.” Moreover, “The ideological wars 
of the past also perpetrated incomplete and ill-informed perceptions 

83	 Senator Caliborne Pell was an American politician involved, since the 1960s, with seabed issues. He was 
originally enthusiast of Arvid Pardo’s ideas on the common heritage of mankind (Allen 1992, 32–35). 
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about the Convention that impede rational analysis” (Stevenson and 
Oxman 1994, 499). 

For his part, Satya Nandan, Fiji’s ambassador and former United 
Nations Under-Secretary and Special Representative of the Secretary-
General for the Law of the Sea from 1983 to 1992, emphasised the success 
of the negotiations due to the adoption of “technical pragmatism”:

We believe that the General Assembly also owes a debt 
of gratitude to the members of the Group of 77 and to 
representatives of the industrialised countries, all of whom 
set aside their ideological positions, which had led to an 
impasse in the negotiations at the Conference, and who 
in these negotiations approached the issues in a practical 
and pragmatic manner. The result of this approach can be 
readily observed in the quality of the Agreement that has 
been reached (Nandan 1995, 122–123).84

The view propagated by negotiators, especially from developed states, 
was that ideological aspects had finally been removed from seabed issues, 
thus allowing broad participation in the United Nations Convention on 
the Law of the Sea. After all, only through pragmatism, as opposed to 
ideology, could the desired universality be achieved through the adoption 
of free-market principles.

5.2. The Agreement Relating to the Implementation of Part XI 
of the United Nations Convention on the Law of the Sea of 10 
December 1982

As has already been pointed out, the Implementation Agreement 
was adopted by means of a Resolution of the United Nations General 
Assembly (Resolution 48/263 of 28 July 1994) (United Nations 1994).

84	 In a more recent book, which recollects, in an updated manner, many of his previous writings on the law 
of the sea, Nandan still makes use of ideas that resemble the rhetoric of “technical pragmatism.” For him: 
“With the changes circumstances, many of the issues of concern were more widely shared at that time, 
and the approaches towards resolving them were also more broadly accepted that was the case when 
the Convention was being negotiated. In addition, greater knowledge of deep seabed mining activities 
had given States more confidence in addressing these issues in a more realistic manner” (Nandan 2021, 
174–175).
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The wish to preserve the universality of the 1982 Convention is 
emphasised in the first paragraph of the Resolution’s preamble, when it 
states “Prompted by the desire to achieve universal participation in the 
United Nations Convention on the Law of the Sea of 10 December 1982.” 
Then, in the second paragraph, the Resolution reaffirms that the seabed 
and its resources are the common heritage of mankind.

The preamble also mentions the change in economic circumstances 
that generated the need to reformulate Part XI: “Recognising that political 
and economic changes, including in particular a growing reliance on 
market principles, have necessitated the re-evaluation of some aspects 
of the regime for the Area and its resources.”

In its operative part, the Resolution states that the Convention and 
the Agreement should be interpreted and applied together as a single 
instrument, and that future ratifications of the Convention should also 
mean consent to the Agreement, and that it is forbidden to consent to the 
Agreement without consenting to the Convention. It also stressed that 
the United Nations would, in accordance with the Agreement, finance the 
International Seabed Authority, and requested the Secretary-General to 
open the Agreement for signature immediately.

The technique of approving an agreement as an annex to a resolution, 
as has already been pointed out, aimed at avoiding the start of a Fourth 
United Nations Conference on the Law of the Sea; the vote on the 
Resolution thus functioned as a vote on the final text of a treaty at an 
international conference, and the Resolution itself as the validation that 
a final text had been adopted. Apart from that, the Agreement was no 
different from other treaties: it was also subject to the consent of States 
in order to bind them.

The Agreement was drafted in such a way as to avoid the idea that it 
was actually intended to amend the United Nations Convention on the Law 
of the Sea. The very title of the Agreement makes this clear by mentioning 
the expression “implementation” and not “amendment.” The first version 
of the Boat Paper, although deploying the expression “Implementation 
Agreement,” was heavily criticised for containing a series of expressions 
that suggested an amendment to the Convention. The final text, approved 
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by the Resolution, tried to avoid such an outcome. The best example of 
this is that the Boat Paper stated that specific provisions of Part XI “are 
replaced” by others contained in the Implementation Agreement. The 
final version, however, enshrined the expression “shall not apply” when 
referring to some parts now considered undesirable of Part XI of the United 
Nations Convention on the Law of the Sea. The last expression could, unlike 
the term “are replaced,” invoke a meaning (although unconvincing) not 
of amendment, but of mere implementation of pre-existing provisions 
(Treves 1995, 466).

The careful use of language allowed some diplomats involved in 
the negotiations, such as Brazilian Ambassador Henrique Valle, to state, 
when referring to those who claimed that the 1982 Convention had 
been amended: “We see this as loose language that might suit certain 
purposes, but the fact remains: the Convention has not been amended” 
(Valle 1995, 52).

Some authors have pointed out that this concern not to use the 
term “amendment” was partly to avoid confrontation with states that 
still held an ideological view on the subject of mining the seabed as a 
common heritage of mankind, and partly for technical reasons—the 
Vienna Convention on the Law of Treaties only deals with amendments 
and modifications to treaties once they have entered into force (Rosenne 
1995, 496).

Like the Resolution that approved it, the Agreement (United 
Nations, 1994) has also a preamble which, among other elements, states: 
“Reaffirming that the seabed and ocean floor and subsoil thereof, beyond 
the limits of national jurisdiction (hereinafter referred to as ‘the Area’), as 
well as the resources of the Area, are the common heritage of mankind.”

With this simple formula, the Agreement maintained a commitment 
to the common heritage of mankind already established in the 1982 
Convention. One cannot help but read this provision as an attempt to 
affirm that the Implementation Agreement did not breach what the 1982 



255

From the United Nations Secretary-General Consultations on Outstanding Issues Relating to the Deep Seabed Mining Provisions of  
the United Nations Convention on the Law of the Sea to the Agreement Relating to the Implementation of Part XI of the  

United Nations Convention on the Law of the Sea (1990-1994)

Convention provided in its Article 311 (6), namely, the impossibility of 
amending the basic principle of common heritage of mankind.85

The preamble also mentions the need to ensure universal participation 
in the 1982 Convention and the “political and economic changes, including 
market-oriented approaches, affecting the implementation of Part XI.”

Article 2(1) of the Agreement prescribes that: “The provisions of 
this Agreement and Part XI shall be interpreted and applied together 
as a single instrument. In the event of any inconsistency between this 
Agreement and Part XI, the provisions of this Agreement shall prevail.”

The second part of the provision gives evident prominence to the 
Agreement to the detriment of the 1982 Convention, in its Part XI.  
The wording is curious, since the prevalence does not properly mean repealing 
the Convention; it works as an element related to the interpretation and 
application of the Convention. Part XI thus remained, formally speaking, 
unaffected.

Article 4 of the Implementation Agreement formally establishes the 
link between the Agreement and the 1982 Convention: any instrument 
expressing a state’s consent to be bound by the Convention automatically 
represents consent to the Agreement. Likewise, it establishes that it 
is not up to a state to be bound only by the Agreement and not by the 
Convention—except for States that, before the Agreement was adopted, 
had already consented to the Convention.

The universality sought in the drafting of the Implementation 
Agreement was due in particular to avoid the possibility of there being two 
or more regimes applicable to the seabed. Universality meant, in essence, 
the unity of the regime applied to the seabed. However, an outstanding 
problem had to be solved in order to guarantee the desired universality: 
what to do with the 60 states that, since 1993, had already consented to 
the 1982 Convention? Those States were only bound by the provisions 

85	 Karin Mickelson argues that the prohibition is against the “basic principle” of the common heritage of 
mankind and does not reach the operational regime of the deep seabed (Mickelson 2019, 644–645). Such a 
distinction is not clear from the travaux préparatoires of the Convention. Moreover, the reference to “basic” 
may be related to the fundamentality of the principle in the whole framework of the Convention, and 
not that one can split between a “basic” and “remaining” parts of the principle of the common heritage 
of mankind.
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of the Convention without the “implementing” provisions of the 1994 
Agreement; what is more, those states could not be compelled to accept 
the new 1994 Agreement. A partially effective solution was found to 
the problem. Article 5 of the Implementation Agreement establishes a 
simplified procedure. It states that, prior to the adoption of the Agreement, 
States that had bound themselves to the 1982 Convention and signed 
the Agreement are considered to have expressed their consent to the 
most recent treaty 12 months after its adoption. In other words, Article 5  
created a tacit acceptance after 12 months for an agreement that had 
merely been signed but not ratified by States. The rule had an exception, 
which applied when the states covered by the article, within the 12 months, 
notified the depositary of the Implementation Agreement that they did 
not avail themselves of the simplified procedure.

The solution in Article 5 was partially effective, as many states notified 
the depositary that they did not intend to use the simplified procedure. 
On 25 February 2026, the 1982 Convention had 172 parties, while the 
1994 Agreement had 155: a difference of 17 parties, hindering in some 
ways what could be called the “road to universality.”

The Agreement stipulates that it will enter into force 30 days after 
some quantitative and qualitative requirements have been met. Thus, 40 
states had to express their consent to the Agreement, and these 40 had to 
include at least seven states referred to in paragraph 1(a) of Resolution II 
of the Third United Nations Conference on the Law of the Sea, i.e. states 
considered by the Resolution to be pioneer investors or states that had 
companies or individuals that were their nationals—or effectively controlled 
by their nationals—considered to be pioneer investors. Of those seven 
states, at least five had to be developed states.

The Implementation Agreement fulfilled the requirements of Article 6  
and entered into force on 28 July 1996.

The negotiators of the Agreement, however, were unable to make 
a concrete prediction as to when the Agreement would enter into force. 
That could have brought several problems, since the 1982 Convention was 
due to enter into force on 16 November 1994. Article 7 of the Agreement 
aims to provide an answer to the problem, insofar as it prescribes that 
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if the treaty does not enter into force by 16 November 1994—which in 
fact it did—it will be applied provisionally to States and/or entities that: 
(a) have adopted it at the United Nations General Assembly, other than 
States which, before 16 November 1994, notified the depositary that 
they would not apply the treaty provisionally or that they would only do 
so by signing or notifying the depositary in writing; (b) have signed the 
Agreement, other than States and entities which, at the time of signing, 
notified the depositary in writing that they would not apply the treaty 
provisionally; (c) who consented on the provisional application by notifying 
the depositary in writing; (d) who acceded to the Agreement.

The provision stipulated, however, that if the Agreement had not 
entered into force by 16 November 1998 because the seven states referred 
to in Article 6 had not given their consent, which necessarily included 
five developed states, provisional application would cease.

While the provisions of the Agreement dealt mainly with procedural 
aspects, the Annex provided for the substantive aspects relating to the 
“implementation” of Part XI. According to Article 1 of the Agreement, 
the Annex is an integral part of the Agreement, binding in the same way 
on States Parties to the Agreement.

The Annex consists of 9 sections, corresponding almost entirely to 
the points raised by the United Kingdom at the beginning of the informal 
consultations of the UN Secretary-General. The only substantial difference 
was the absence of the topic of the environment and the presence of a 
regulation on the Finance Committee. The sections of the Annex are as 
follows: (1) costs to State parties and institutional arrangements; (2) the 
Enterprise; (3) Decision-making; (4) Review conference; (5) Transfer of 
technology; (6) Production policy; (7) Economic assistance; (8) Financial 
terms of contracts; (9) the Finance Committee.

Section 1 seeks, through various provisions, to minimise the costs 
of States Parties with the organs established by the Convention and 
the Agreement itself. The same Section also extends, in its paragraph 
6, a, i, the guarantees for entities that, although not considered pioneer 
investors, made relevant investments for future mineral prospecting 
before the Convention entered into force. The objective seemed clear: as 
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the Authority was not going to start its activities any time soon, there was 
a growing feeling that, for some time, it would become a real “common 
burden,” including for developing states, which would have to finance at 
least its bureaucratic activities (Payoyo 1997, 451).

About the Enterprise, Section 2 made a significant change to the 
original rules of the 1982 Convention. Firstly, it was established that the 
Authority’s Secretariat would exercise the functions of the Enterprise until 
it could operate independently of the Secretariat. That could undoubtedly 
prevent the operation of the Enterprise for several years.86 Secondly, 
paragraph 2 of Section 2 establishes that the Enterprise will conduct its 
initial operations only through joint ventures, while maintaining the 
possibility of other entities operating in the Area. Thirdly, the Agreement 
considers as inapplicable the provision in Annex IV of the Convention 
regarding the obligation of States to finance any mining activities of 
the Enterprise, not even in the case of joint ventures. Furthermore, the 
Section withdraws some existing privileges in relation to the Enterprise 
against other operators in the Area.

The Agreement also brought profound changes concerning the 
decision-making process in the International Seabed Authority. As a way of 
guaranteeing an effective right of voice for developed states, paragraph 4 
of Section 3 states that the Assembly’s decisions “on any matter for which 
the Council also has competence or on any administrative, budgetary or 
financial matter shall be based on the recommendations of the Council.” 
Various other provisions give the Council pre-eminence, making it, 
without any doubt, the most important organ of the Authority. Those 
changes are complemented by another in the structure of the Council’s 
composition. While in the 1982 Convention there are provisions that 
did not unequivocally guarantee the presence of developed states, such 
as the United States, on the Council, the Agreement resolves any doubts 
by providing that the organ will have 36 members distributed as follows: 
(a) four members from among the main consumer States Parties of the 
commodities produced from the minerals to be extracted in the Area, 

86	 It is worth mentioning that only in 2023 was the position of an interim director general of the Enterprise 
established by a decision of the International Seabed Authority Council (International Seabed Authority 
2023).
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provided that these members include a state from the Eastern European 
region with the largest economy in terms of gross domestic product and 
the State which, precisely on the date of entry into force of the Convention, 
has the largest economy in terms of gross domestic product; (b) four 
members from among the eight States Parties which, directly or through 
their nationals, have made the largest amount of investments for the 
purpose of operating in the Area; (c) four members from among the largest 
exporters of minerals to be exploited in the Area, including at least two 
developing states whose exports of metals have a substantial influence 
on their own economies; (d) six members from among the developing 
states representing special interests, as defined in paragraph 15, d, of 
Section 3; (e) eighteen members elected according to geographical criteria.  
The provision of the 1982 Convention dealing with the composition of 
the Council was enshrined as inapplicable by paragraph 16 of Section 3.

As a general rule, the Authority’s organs shall always take their 
decisions by consensus. If consensus is not possible, a vote will be taken. 
In accordance with paragraph 9 of Section 3, groups (a), (b) and (c) 
will be considered, respectively, as chambers for voting in the Council.  
In turn, groups (d) and (e) will be considered as a single chamber for voting 
purposes. The peculiarity of the chamber system, for voting purposes, is 
that paragraph 5 of the Section establishes that, when a vote has to be 
taken on matters of substance, in order to be adopted, decisions need 
two-thirds of the votes of the members present and voting, “provided that 
such decisions are not opposed by a majority in any one of the chambers 
referred to in paragraph 9.” In other words, each of the four voting chambers 
will have the right to veto the Council’s decisions on substance.87

87	 Felipe Paolillo describes the intricate veto mechanism well: “If a simple majority of any of the four chambers 
opposes the decision, it cannot be adopted, regardless of the total number of affirmative votes it gets in the 
Council as a whole. This mechanism gives the countries that make up the three chambers corresponding to 
the groups in (a), (b) and (c) - most of which are industrialised countries - broad power to block decisions 
on fundamental issues. It only takes three countries from any of these chambers to oppose a decision 
for it not to be adopted, even if the other 33 members of the Council are in favour of it. Developing 
countries, on the other hand, will need a considerably larger number to achieve the same effect. As the 
fourth chamber is made up of the developing countries in the group under item (d) (6 members) plus 
the developing countries in the group under item (e) (probably no less than 15, bearing in mind that in 
the equitable geographical distribution of the Council's posts as a whole, developing countries would 
account for around 24 posts), it follows that at least 11 votes will be required in this chamber to prevent 
a decision from being adopted” (Paolillo 1995, 443).
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The relevant provisions of the 1982 Convention on the review 
conference by a 2/3 majority, binding even those states that voted against, 
were also deemed inapplicable by Section 4 of the Agreement. As we have 
already seen, this was one of the main US objections to the Convention, 
which was remedied by this provision.

Another provision rendered inapplicable was Article 5 of Annex III of 
the Convention, which provided, among other things, for the mandatory 
transfer of technology to the Authority and, in certain situations, to 
some developing states. Section 5 of the Agreement, which deals with the 
transfer of technology, states that the Enterprise and developing states 
shall seek to obtain technology for seabed mining “on fair and reasonable 
commercial terms and conditions on the open market, or through joint-
venture arrangements.” In a complementary sense, it establishes the 
Authority’s prerogative to request some states to facilitate the acquisition 
of technology, while preserving the rights of the owners of the technology, 
such as intellectual property rights.

The part of the Annex relating to production policy (Section 6) 
renders inapplicable the main provisions on the subject in the 1982 
Convention, emphasising that activities in the Area will not be subsidised, 
the exploitation of the Area’s resources will be carried out “in accordance 
with sound commercial principles,” and GATT will apply to activities 
carried out in the Area.

The 1982 Convention, through various provisions, referred to the need 
to set up a system of compensation for states that have suffered damage as 
a result of seabed mining. Section 7 of the Agreement’s Annex, which deals 
with economic assistance, creates an economic assistance fund for cases 
in which there is some damage to developing states as a result of activities 
in the Area. The Section aims to define compensation. Paragraph 2 of this 
Section contains a curious expression. While referring to various provisions 
of the 1982 Convention that employed the expression “compensation,” it 
states that these rules “shall be interpreted accordingly.” The ambiguity 
of the term “accordingly,” not often at that time in a treaty as relevant as 
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the Implementation Agreement, opened up much interpretative space 
for states involved in the application of the provision.

The rules on the financial terms of contracts, set out in Section 8, seek, 
in short, to significantly reduce the costs of private activity in the Area, 
determining that the collection of required payments to the Authority 
must be fair and that administrative obstacles must be reduced.

Finally, Section 9 sets up a Finance Committee to give it broad 
powers to deal with financial matters relating to the International 
Seabed Authority. According to paragraph 7 of Section 3, decisions by 
the Assembly or the Council that have financial or budgetary implications 
will be based on recommendations proposed by the Finance Committee. 
The Committee is to be composed of 15 members, with representation 
from the groups of States referred to in Section 3, paragraph 15, (a), (b), 
(c) and (d). Until the Authority has its own resources other than through 
the shares of contributions from States Parties, the Committee shall 
include representatives of the five largest contributors to the Authority’s 
administrative budget.

To summarise, the changes made by the Agreement to the 1982 
Convention were substantial. However, the sentiment at that time was 
that they would not have been enough to attract the private investment 
needed for companies to proceed with large-scale exploitation of the 
Area’s resources. That can be inferred from some statements made by 
representatives of large mining companies when the Boat Paper had 
already been proposed or the Implementing Agreement adopted (Welling 
1995, 255–263; Godefroid 1995, 164–166).

At this point, it is worth asking what the stance of international law 
scholars was during the process of drafting these norms and after the 
adoption of the new treaty. I will delve into some positions elaborated from 
1990 to ten years after the adoption of the Implementation agreement.
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5.3. International Legal Scholarship and the Agreement Relating to 
the Implementation of Part XI of the United Nations Convention on 
the Law of the Sea

The informal consultations of the UN Secretary-General that led 
to the 1994 Agreement produced a satisfactory result in the view of 
the overwhelming majority of states that were present at the adoption 
of the text, something confirmed by the large number of signatures to 
the Agreement. Assessing the details of the consultations, however, is 
extremely difficult for international law scholars. That is so because the 
negotiations took place informally and there are no Official Records 
relating to the Agreement. In 2002, the International Seabed Authority 
published a collection of written documents open to public scrutiny 
(International Seabed Authority 2002a; International Seabed Authority 
2002b). Throughout the years, some personal recollections of negotiators 
appeared (e.g. Nandan 2021). However, those publications are still 
insufficient to reveal all or at least the main nuances of the negotiations.

In this sense, one can find a reason for the silence on the part of 
many scholars during the negotiations. Apart from scholars who also 
played a role in the negotiations, such as the Italian Tullio Treves, others 
could hardly have had any precise idea of what would become of the 
Implementation Agreement.88

However, if, from an instrumental point of view, it was difficult for 
academics to access the primary sources of the negotiations, the events 
surrounding the drafting of the 1994 Agreement had an anaesthetic effect 
on many of the authors. In other words, the lack of information on the 
negotiations was compounded by other factors, which made the specific 
issue of the common heritage of mankind as applied to the seabed of little 
interest or worthy of minimal attention.

88	 Such silence also has to do with the fact that, initially, the Secretary-General's consultations involved only 
developed states and a few influential developing states. In any case, throughout the negotiations, the 
influential developing states refrained from protesting against a possible dismantling of the International 
Seabed Authority (Koskenniemi and Lehto 1996, 549). That picture suggests that the negotiations for the 
Agreement, from the point of view of their legitimacy, fell short of the mark.
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5.3.1. The “Peaceful” Transformation of the Common Heritage of Mankind 
as Enshrined in the United Nations Convention on the Law of the Sea

Anyone who comes across the academic writings on the Implementation 
Agreement will immediately realise that a relatively significant range of 
work is little concerned with the issue of the common heritage of mankind 
as enshrined in the new treaty. It is true, as we have seen, that the text 
of the Agreement expressly emphasises—albeit in its preamble—that 
the seabed and its resources are considered the common heritage of 
mankind. Many authors, however, restrict themselves to stating that 
the Agreement has preserved the principle, without making any further 
considerations on the subject. Still within this group, one could mention 
those who failed to mention the relevance of the common heritage to the 
1994 Agreement—and its possible distortion with the 1982 Convention 
as a paradigm.

An exception to the tendency to view the changes brought about by 
the Implementation Agreement through a “peaceful” approach are some 
scholars from developing states, or even some European scholars affiliated 
with critical international legal theories: for them, the 1994 Agreement 
would have had profound effects, some of them harmful, on the common 
heritage of mankind. Two other groups could also be included in the 
counter-current, such as those scholars who viewed the 1994 Agreement 
from a critical view from a broad legal perspective (recurring to positive 
law and axiological arguments) and others, especially from developed 
states, who realised that the Implementation Agreement had not solved 
the problems inherent in the notion of the common heritage of mankind.

In any case, even though we can identify a group of scholars adopting 
opposing positions, it is surprising that academia has lost general interest 
in the subject of the seabed as the common heritage of mankind in the 
immediate following years of the changes operated by the Implementation 
Agreement. Especially during the 1970s, there was a vast amount of 
literature on the subject, and it is not an exaggeration to say that, at the 
time, that was one of the most important topics in the whole discipline of 
international law. That is why an authoritative commentator said: “What 
seems to be unusual, after the UN Law of the Sea Convention finally 
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entered into force in 1994, is that this topic has been almost entirely 
neglected in the doctrine” (Degan 2002, 1363).

The first group of authors—which includes those who were silent on 
the issue, or barely dealt with it—was enthusiastic about the adoption of 
the 1994 Agreement. On this point, they differ little from the negotiators 
of the treaty, who saw the amendment of Part XI as an imperative in order 
to ensure the universality of the 1982 Convention.

David Anderson—who also acted as the British government’s 
representative in various negotiations on the law of the sea—embodies 
the first group of authors well, when he confines himself to saying: “the 
preamble reaffirms that the Area and its resources are the Common Heritage 
of Mankind. It was clear from the beginning of the consultations that any 
solution would have to respect the approach of the Common Heritage.  
The principle was not for re-negotiation, and it was not seriously questioned 
during the consultations” (Anderson 1995, 278).

A captain in the US Navy, George Galdorisi, took a similar line, boasting 
that the principle had been maintained, without, however, elaborating 
on any possible distortion of its content compared to the way it had been 
enshrined in the 1982 Convention. He stated: “it was also vital that any 
modifications to the Convention safeguard the primary concerns of the 
developing countries, in particular the basic principle that the resources 
of the deep seabed beyond the limits of national jurisdiction are the 
‘common heritage of mankind’” (Galdorisi 1996, 27).

For him, the idea persisted that, even if changed, the regime still 
benefited the interests of developing states.

Jamaican Kenneth Rattray—an author who was involved in the 
informal consultations—praised the Implementation Agreement, showing 
that it provided a lesson in dynamism and adaptability to different 
times. What is more, the Agreement had demonstrated the solidarity of 
developed states. So, although the term solidarity was always associated 
with developing states, the new treaty had demonstrated that this new 
ethos was emerging among developed states as well.

The author recalled that during the negotiations for the Agreement, the 
concept of the common heritage of mankind had not been questioned, and 
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the need to develop a mechanism to organise and regulate activities in the 
Area was not contested. He concluded: “the lesson of the Implementation 
Agreement is that the common heritage of mankind is evergreen and the 
adjustments within it must equally be evergreen. That the ability therefore 
to make adjustments which do not affect the fundamental structure 
allows the international community to deepen the sense of co-operation 
which will take place without in fact affecting the structures themselves” 
(Rattray 1995b, 302, 309).

Several other authors, even when dealing with issues relating to the 
seabed in its various dimensions, have intentionally or unintentionally 
omitted to go deep into the consequences of the changes made by the 
1994 Agreement for the common heritage of mankind (e.g. Hayashi 1996, 
31–39; Stevenson and Oxman 1994, 488–499; Li 1994, 251–253; Gautier 
1995, 56–77; Levy 1995, 11–35; Anderson 1994, 886–893; Sohn 1994, 
696–705; Marffy-Mantuano 1995, 814–824). 

On the opposite side, it is possible to find, albeit in smaller numbers, 
scholars who showed explicit disagreement with the Implementation 
Agreement. This nonconformity ranged from simple melancholy at the 
changes made to Part XI to outright criticism of the new treaty.

One of the diplomats most active in the drafting of Part XI of the 
UN Convention, Christopher Pinto of Sri Lanka, analysing the path of 
the common heritage of mankind from the Pardo declaration to the 
Implementation Agreement, drew a rather pessimistic picture.

Pointing out that the use of metaphors in language often fulfils 
the function of “informing more graphically, to persuade or compel,” he 
pondered that the attractive power exercised by metaphor can generate 
dangerous effects when interpreted differently. Beyond communication, 
“metaphor has also the power to induce conviction, sometimes taking the 
form of an effective slogan.” He quoted Ernest Cassirer to say that when 
a metaphor is used without a clear conception of the paths that led from 
its original meaning to its metaphorical meaning, the danger arises of 
its conversion into mythology—something that should be avoided in the 
process of producing legal norms (Pinto 1996, 251–253).
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For Pinto, the term coined by Pardo, “common heritage of mankind,” 
was a metaphor: there was no ancestor who had transferred rights over 
the seabed to heirs, nor was there a right of interstate succession on which 
to base a claim over the inheritance. Nor was there a court to oversee the 
distribution of the inheritance. The metaphor had no connection to the 
real world and, although developed states criticised it for having no legal 
content, developing states were enthusiastic about the term to the point of 
enshrining it in the 1970 Declaration of Principles (Pinto 1996, 253–254).

In the chapter, Pinto recognised that the term used by Pardo led 
to multiple interpretations. The process of giving some precise content 
to the metaphor gave rise to a myth—the myth, incorporated into the 
Convention and defended by developing states, that the common heritage 
of mankind meant distributive justice, co-operation and preferential 
treatment for the poor. By focusing on these aspects, developing states 
showed that little attention was paid to a fundamental aspect of the issue: 
the disparity of power (Pinto 1996, 265–266).

Pinto lamented that it had taken a quarter of a century and countless 
millions—in various currencies—from the budgets of the United Nations 
and the participating states to determine the content of the common 
heritage. However, such content was changed in a short period of two 
years—the negotiation of the 1994 Agreement (Pinto 1996, 265–266).

Such an Agreement would have provided the dismantling of the 
myth. In his words:

A remarkable aspect of the adoption of the Implementing 
Agreement, which in fact destroyed the myth and modified 
part XI, was the welcome accorded to it by the developing 
countries whose statist and dirigistic positions had been 
reflected in many provisions of part XI as it stood originally. 
There were no tears for aspirations denied, no words of 
regret much less of defiance, at having to accept features 
of the sea-bed regime which they had resolutely opposed 
during the 15 years from 1968 to 1982, some for as long as 
a quarter of a century. In particular, there was no epitaph 
for the demise of the New International Economic Order, 
the fountain of inspiration during much of the Conference. 
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On the contrary, the enthusiasm with which representative 
after representative from the developing countries rose to 
welcome the Implementing Agreement, and extol in the 
anticipated ‘universality’ of the Convention could only be 
taken to imply that there had been a complete volte-face on 
their part, individually and collectively (Pinto 1996, 266).

For the author, several factors contributed to the construction of the 
myth, among them: the enthusiasm of some developing states for their 
newly acquired sovereignty, misconceptions about the role of democracy 
in international relations, the ideological commitments of the leaders of 
the period, group solidarity and predictions about the bonanza that the 
riches of the seabed could bring. However, the jurists also had a share of 
responsibility, he added, arising from the fact that they did not insist to 
decision-makers that only when the term had been given a specific content 
should the task of drafting legal texts be undertaken (Pinto 1996, 267).

Pinto ended his work, again drawing on melancholy, arguing that 
when we carry out our visions, we must be in touch “with the facts, with 
experience, with reality” (Pinto 1996, 268).

It is shocking to see such a position coming from one of the authors 
(and diplomats) who contributed most to the creation of Part XI. It is 
worth remembering that Pinto signed the oft-mentioned letter sent by 
legal experts to the Chair of the Group of 77, which, among other things, 
emphasised that the common heritage of mankind had a specific content. 
His somewhat veiled dissatisfaction with the 1994 Agreement did not 
arise from a feeling of disappointment at not having maintained what 
had been enshrined as the common heritage of mankind since 1982, but 
from having persisted in a mistake since 1967, when the metaphor of the 
common heritage of mankind first appeared.89

It is also crucial to note the responsibility that Pinto attributes to 
jurists in converting the metaphor of common heritage into the myth 
of common heritage. In this sense, it is possible to make a connection 

89	 In a lengthier piece, his course given at the Hague Academy of International Law years later, Pinto insists 
on “the fortunes of a metaphor,” in a topic which is almost a reproduction of parts of his earlier chapter 
(Pinto 2012, 109–113).
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between such a responsibility and Koskenniemi and Lehto’s assertion that 
much more attention was paid to defining the legal status of common 
heritage than to its actual content.

Some who criticised the 1994 Agreement did so from a perspective 
based mainly on positive law arguments. That is the case, for example, 
with Vladimir Degan, from the former Yugoslavia.

For Degan, in 1970, there was a consensus that a set of legal principles 
enshrined in the Declaration of Principles was peremptory in nature. 
The United States and other industrialised states participated in the 
formation of such a communis opinio juris. In this sense, for him, there 
was an antinomy between the 1994 Agreement and the jus cogens norm 
of the common heritage of mankind. The consecration in the Agreement’s 
preamble that the Area and its resources are the common heritage of 
mankind was a “mere lip service to this principle;” the operational clauses 
of the Agreement, as well as its annexes, had “destroyed its substance as 
defined in the 1970 Declaration” (Degan 2002, 1374).

Based on this framework, the author argued that the 1994 Agreement 
had proved that, due to a change in the opinio juris of the states whose 
interests are particularly affected—i.e. the industrialised states—a norm 
of jus cogens had disappeared (Degan 2002, 1375).

Degan’s argument was unclear in two senses: it is not evident whether 
he intended the entire Declaration of Principles to have a jus cogens nature; 
nor is it clear whether he argued that the 1994 Agreement was invalid 
because it violated a jus cogens norm or whether a jus cogens norm had 
been replaced by another norm of the same nature, as allowed by Article 
53 of the Vienna Convention on the Law of Treaties.

Some Spanish authors also adopted a critical stance towards the 
1994 using both positive law and axiological arguments.

José Antonio Pastor Ridruejo recalled that the Implementation 
Agreement meant the victory of the free market and free enterprise 
ideas present at the end of the 20th century. Although the language 
of “implementation” was employed, the Agreement represented a 
real amendment to the 1982 Convention. He added: “The Agreement 
constitutes a resounding victory of realism over idealism, in other words, 
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a clear triumph of the interests of the only States that are in a position 
to make the system work over the aspirations of developing States for a 
New International Economic Order that is fairer and more supportive” 
(Pastor Ridruejo 1996, 431–432).

He wondered what would become of the concept of common heritage 
of mankind as applied to the seabed, even knowing that the original 
provisions of Part XI had never been applied or generated benefits for 
either developed or developing states. In any case, Pastor Ridruejo took a 
hopeful view of the issue, arguing that the regime of the 1994 Agreement 
had been designed for the future, given the great unpredictability about 
the precise date on which the resources of the seabed could be exploited. 
Furthermore, if that was the case, economic and political conditions could 
change when effective exploitation is carried out in the future—just as 
they changed in the 1990s (Pastor Ridruejo 1996, 432–433).

Pastor Ridruejo expressly defended the jus cogens nature of the 
common heritage of mankind, but made no mention of whether this 
nature had been altered in any way by the adoption of the Implementation 
Agreement (Pastor Ridruejo 1996, 69–70).

Esther Salamanca Aguado, also from Spain, adopted a critical stance 
towards the 1994 Agreement but was also open to a certain optimism. 
She blamed the 1994 Agreement for the regression of the principle of the 
common heritage of mankind.

She addressed the question of whether the 1994 Agreement undermined 
Article 311(6) of the 1982 Convention and therefore—in her view—the 
jus cogens character of the common heritage. In general, she argued 
that the international community as a whole, in voting on the United 
Nations General Assembly resolution containing the Implementation 
Agreement—including industrialised states such as the United States—
acted in accordance with Article 311(6), thus confirming the nature of 
the common heritage principle enshrined in Article 136 of the 1982 
Convention (Salamanca Aguado 2004, 300–301).

However, of the four elements identified in the principle—non-
appropriation or exercise of sovereignty over the Area and its resources; 
exploration and exploitation for the benefit of humankind, taking particular 
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account of the interests and needs of developing States; use for peaceful 
purposes; sustainable exploitation of resources—Salamanca Aguado 
only saw the first two as peremptory in nature (Salamanca Aguado 2004, 
302–304; 307–313).

The assertion that, from a normative point of view, the 1994 Agreement 
could not be seen as violating a jus cogens norm did not lead the author 
to endorse the conclusions of the Agreement from an axiological point 
of view. For her, it was possible to look at the common heritage from two 
perspectives: the first emphasised the effective participation of developing 
states in activities in the Area as a constitutive element of the common 
heritage; the second highlighted the equitable distribution of the riches 
of the seabed, especially taking into account the interests of developing 
states. The fundamental difference between the perspectives was that 
the latter perpetuated inequalities among states. By adopting the first 
perspective, she argued that the 1994 Agreement, as a real amendment 
to the regime established initially in Part XI, was a regression. From an 
institutional point of view, the Agreement also represented a regression 
by granting the United States a permanent seat on the Council and a right 
of veto in the Finance Committee (Salamanca Aguado 2004, 323–326).

Salamanca Aguado envisaged the possibility of developments in 
the legal regime applied to the seabed—and therein lay the optimism 
that she shared with Pastor Ridruejo—through the approval of future 
amendments to Part XI, which sought to preserve the “common good of 
humanity” (Salamanca Aguado 2004, 327).

Another Spanish author, Maria Teresa Ponte Iglesias, recalled that 
the vote on the Declaration of Principles revealed that there was no opinio 
juris on the principle of the common heritage of mankind, but only “a 
certain sensitivity towards the perspective of the common heritage of 
mankind.” In fact, although the author stated that it was difficult to 
define the scope and content of the principle of common heritage, it had 
a legal character. In any case, Ponte Iglesias rejected the thesis that the 
principle had a basis in general international law, so that the exploitation 
of the Area’s resources was conducted in accordance with Part XI of the 
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1982 Convention, especially after the amendments introduced by the 
Implementation Agreement (Ponte Iglesias 1997, 188–189).

Despite adopting such a position, she was critical of the 1994 
Agreement. Her reservations were twofold: (1) the new treaty meant 
a downgrading of the common heritage principle; the major industrial 
powers would have amended the 1982 Convention regime to “introduce 
the free market and free enterprise principles prevailing in today’s world,” 
going against the aspirations of developing states for a “more equitable and 
supportive international economic order;” (2) it was not an implementation 
agreement, but a substantial modification of Part XI, “carried out through 
a procedure which, apart from ignoring the amendment mechanism 
provided for in the Convention itself, allows certain freedoms with regard 
to treaty law” (Ponte Iglesias 1997, 204–209).

The article ends with the aforementioned reference by Pastor Ridruejo 
that, in the future, the economic and political situation may change again 
and allow for a change in the Part XI regime (Ponte Iglesias 1997, 205).

It is interesting to note that the two criticisms formulated by Ponte 
Iglesias sought to establish reservations to the 1994 Agreement from two 
complementary angles. The first focused more closely on the political 
character of the new treaty, establishing the unfeasibility it produced for 
the construction of political projects by developing states, more specifically, 
a new international economic order. The second had to do with a more 
legal-positive domain, suggesting the existence of a contestable legality 
in the Agreement.

Ponte Iglesias’ last criticism, uncommon in other authors, was intended 
to highlight a suggested illegality of the Agreement, not because it violated 
the principle of jus cogens, but because of issues relating to the procedures 
for amending rules established by treaty law: the Agreement would have 
contravened the revision rules laid down in the 1982 Convention.

India’s R.P. Anand viewed with regret what he called, in the very 
title of one of his articles, the “mutilation of the ideal” of the common 
heritage of mankind.

In tracing the evolution of the common heritage from Pardo’s proposal 
to the 1994 Agreement, the author saw that the Declaration of Principles 
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had indeed established essential points in common that united developed 
and developing states, which gave a “legal value” to the principle. However, 
various developments—including the strong American opposition to the 
Part XI regime established by the 1982 Convention—led to the drafting 
of the 1994 Agreement, which made “the international community bent 
backwards to make sure that Washington was satisfied and got all it 
wanted and more” (Anand 2004, 185, 195).

Anand’s conclusion was also melancholic. In his own words:

Although the Area of the deep seabed beyond the limits of 
national jurisdiction is still called and declared the common 
heritage of mankind, the term has lost its original meaning 
and substance when it symbolised the interests, needs, 
hopes and aspirations of a large number of poor peoples. 
The principle has lost its lustre and soul. The deep seabed 
will not be explored and exploited as common property 
“primarily in the interests of mankind with particular regard 
to the needs of poor countries”, as Arvid Pardo had dreamed 
and the General Assembly desired in 1967 and expressed 
as an ideal again and again. The deep seabed will now be 
exploited on commercial terms, irrespective of the needs 
and interests of the weaker members of the international 
community (...). Moreover, this is an age of free enterprise 
and the new agreement is said to be in accord with the new 
trend” (Anand 2004, 196).

For Antônio Augusto Cançado Trindade, it was not surprising that 
part of the doctrine saw the 1994 Agreement as a step backwards in terms 
of the pretensions of the vast majority of states, which were seeking to 
build a new international economic order through the principle of common 
heritage of mankind. On this point, he joined the critical stance taken by 
these authors to affirm:

It is undeniable that the formation of the principle of 
common heritage of mankind has been influenced by the 
movement in favour of establishing a new international 
economic order, which gained strength especially in the 
1970s. The triumphalism of the heralds of the so-called 
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“free market” led to exaggerations, such as even proposing a 
“requiem” for the new international economic order. In my 
view, those who have taken this haughty stance have been 
mistaken: the ideal of building a fairer international order 
with greater solidarity is alive, and will continue to evolve 
as the human spirit refines its approach to the application 
of international norms to states that are legally equal, but 
factually marked by profound inequalities, if not inequities 
(Cançado Trindade 2003, 14–15).

He added that he shared the “profession of faith” in the concept of 
common heritage of mankind and that underlying this concept was the 
belief that advances in international law were “linked to the recognition 
of the need for interdependence, solidarity and the affirmation of ethical 
values in the conduct of international relations” (Cançado Trindade 2003, 
16).

In a recent book on the contribution of Elisabeth Mann Borgese to 
the law of the sea, the contents of letters she exchanged with some of her 
close collaborators during the negotiations of the 1994 Agreement were 
revealed. She blamed some personalities who negotiated the Agreement, 
which she referred to as “villains.” For her, the core of the common heritage 
of mankind principle had been altered. She complained mainly about the 
weakening of the Council and the elimination of mandatory technology 
transfer. In one of the letters, she asked, “What was left?” and closed by 
stating that “We will have to pick up the pieces and see what we can do 
with them” (Meyer 2022, 239–242).

Others were critical of the 1994 Agreement, but did not go so far as 
to advance a strong opposition to the changes, as in the case of Monique 
Chemillier-Gendreau, who summarised the Agreement as follows:  
“The phrase ‘common heritage of mankind’ was retained, but emptied of 
content; the idea was no more than an unrealized, because not universally 
shared, desire” (Chemellier-Gendreau 2002, 384).

There were also those who were critical of some aspects of the 
Implementation Agreement, but adopted a more realistic stand on the 
issue. That is the case of Joyner and Martell.
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They draw some lessons for future negotiations on the global commons 
from what happened with the common heritage of mankind after the 
Implementation Agreement. Four of them are worth mentioning.

The first was that the interests of specially affected states—such as the 
United States—should necessarily be considered for viable international 
agreements on the subject. The second was that technological and political 
changes may overtake protracted negotiations. In the case of the seabed, 
both changes in the political landscape and flawed predictions about 
seabed mining affected the 1982 Convention. A third lesson was that 
the divide between the North and the South “must be given due weight.” 
Unlike other authors of the 1990s, Joyner and Martell recognised that 
such a divide remained relevant for the crafting of rules governing the 
global commons. Despite that, they noticed that the Third World should 
advance “their ideological trump card (…) with due caution,” not impeding 
consensus on issues of great importance for the international community. 
A fourth lesson addressed the changes made to the common heritage of 
mankind by the Implementation Agreement: governments must face 
the consequences of their actions, as national interests and global equity 
often conflict. For them, the Implementation Agreement’s assertion “that 
the deep seabed and its resources are the common heritage of mankind 
underscores the precept that ‘first-come, first-served’ is not an acceptable 
principle of economic justice.” That was a clear criticism of the ideology of 
the free market, which collided with the principles of international justice. 
However, the authors recognised that the South will perhaps “learn to 
frame their demands in liberal, rather than socialist, terms” (Joyner and 
Martell, 1996, 80–86). 

Scholars affiliated to the critical legal movement in international law 
also criticised the changes operated by the 1994 Agreement, although 
from a different perspective than the one that viewed with regret the 
“distortion”, “death” or “mutilation” of the common heritage of mankind.

For Martti Koskenniemi and Marja Lehto, as already mentioned, the 
period of informal consultations that led to the Implementation Agreement 
was marked by a rhetoric of technical pragmatism, in contrast to an earlier 
emphasis on ideological aspects. However, the adoption of the Agreement 
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in itself represented “a victory for market ideology,” putting an end to 
efforts to establish a new international economic order based on ideas 
of market regulation and international industry to promote distributive 
ends (Koskenniemi and Lehto 1996, 551). The cost of maintaining a single 
system for exploiting seabed resources would have favoured the North and 
the market ideology it advocated (Koskenniemi and Lehto 1996, 552).

For the authors, however, the result achieved with the 1994 Agreement 
revealed not the end of something because the common heritage of mankind 
represented a materially empty concept that could be filled by the most 
different interests, whether those that favoured ideological aspects or those 
that favoured interests cloaked in the idea of pragmatism. In this sense, 
the common heritage would be a good example of the function of law in 
general, that of providing the means for the most divergent positions to 
be articulated as well as providing a forum for common positions to be 
established (Koskenniemi and Lehto 1996, 535–536, 554).

Stressing the link between law, politics and economics—fields 
in which important interests were formed in the seabed issue—they 
recalled that the medium provided by law expressed economic ideologies 
or political power. However, it was transformed into a shared language 
and an institutionalised process (Koskenniemi and Lehto 1996, 533).

Adopting a very similar stance to the Finnish authors, the Spaniard 
Ignacio Forcada Barona, based on many insights from David Kennedy, 
argued that the concept of common heritage of mankind as applied to the 
seabed was grounded on a dialectical pair quite common in international 
legal scholarship: the opposition between international co-operation and 
sovereignty. Many thought that the linking of the concept to the idea 
of co-operation meant moving it in the right direction (Forcada Barona 
1998, 58).

However, according to Forcada Barona, this perspective was incomplete 
since it was limited to a narrow field of international law.

He noted that as early as 1982, it was clear that the concept of common 
heritage had a “gaseous or empty” nature, hiding in fact an “interesting 
game of economic interests.” In his view, it was sufficient to look at other 
areas of knowledge, such as economics, international relations, political 
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science, geology and even technological innovations, to realise that 
the concept of common heritage had no chance of contributing to the 
socialisation of international law. It was, in fact, a label to “designate any 
compromise reached.” From a formal point of view, it was correct to say 
that the 1994 Agreement should be read in conjunction with the 1982 
Convention; but that was flawed from a substantial point of view—the 
1994 Agreement aimed at eliminating the values and principles contained 
in the 1982 Convention, which sought to establish a new international 
economic order (Forcada Barona 1998, 104).90

That led Forcada Barona to conclude, in a similar vein to that 
defended by Koskenniemi and Lehto, that legal concepts in international 
law change their content due to the influence of meta-legal factors. In 
the case of the common heritage of mankind, it changed due to changes 
in the international scenario (Forcada Barona 1998, 111).

It is worth noting that such a critique was targeted at the very 
foundations of international law. The emptiness of the concept of 
common heritage of mankind had many precedents in the history of other 
international legal concepts. At this point, it is possible to distinguish 
the position of these authors from others, especially those from scholars 
of developed states, who deployed the idea of emptiness of the concept 
because they did not find normativity on it from a perspective of positive 
international law—for example, international organisations resolutions 
were not binding or treaties that had not yet entered into force could not 
bind States. For authors linked to critical international legal theories, 
assessing the emptiness of the concept of common heritage meant much 
more than precisely identifying the definition of a legal concept in a formal 
source of international law.

Others saw the Agreement as a distortion of the ideas enshrined in 
the 1982 Convention. Without holding up the banner of developing states, 

90	 It is important to remember that, apart from these systemic criticisms of the concept of the common 
heritage of mankind, the author was one of the few to protest the “pacifism” with which the regulation of 
the seabed was seen to be subject to free market principles. He said: “Although some authors recognise 
the merits of the reform, trusting, at the end of the 1990s, that the market will solve, and it is exactly that, 
all the problems of poverty affecting the planet (...) is naïve (...). If we want to keep proposing things, we 
can keep doing them, but we have to be aware of the serious responsibility this entails” (Forcada Barona 
1998, 105).
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one of them stated: “The common heritage principle, which encourages 
communal ideas, is not a popular concept in a capitalist society. Therefore, 
many of the elements central to the common heritage principle, namely 
benefit sharing and aspects of common management, have been removed 
in order to gain the support of developed nations” (Frakes 2003, 419).

Also finding support in political considerations, but clearly in favour 
of developing states, the Portuguese Victor Marques dos Santos identified 
in the Implementation Agreement the preservation of the economic 
interests of some states, following a “clear hierarchical logic” established 
by superpowers. In his vision, such a hierarchy prevailed over the interests 
of humankind (Marques dos Santos 2001, 556–560).

For another group of scholars, the Implementation Agreement would 
have caused problems, not because it distorted the 1982 Convention, but 
because it was not enough to correct the misconceptions found in the 
1982 Convention.

A leading American expert on the law of the sea, Jonathan Charney, 
claimed, albeit succintly, that even after the 1994 Agreement, the common 
heritage of mankind remained undefined—even though its object and 
purpose was, “perhaps,” of giving some substance to the “empty phrase 
‘common heritage of mankind’.” In any case, he argued that the changes 
made by the Agreement had been “technical” in nature and did not 
undermine the object and purpose of the 1982 Convention (Charney 
1995, 399).

Based on an argument he had already made in an article from the 
1980s, Charney argued that for a general concept such as the common 
heritage to qualify as a norm of international law the following requirements 
were necessary: (1) having an autonomous legal content, insofar as its 
constituent elements are distinct from other existing norms of international 
law; (2) being based on the practice of states or other relevant international 
institutions; (3) being supported by opinio juris. These elements, Charney 
believed, had not yet been met in the case of the common heritage of 
mankind even after the 1994 Agreement (Charney 1995, 398).

Australia’s Edward Guntrip argued that the content of the principle of 
common heritage of mankind had not been altered by the 1994 Agreement, 
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which merely reworked the provisions that prevented the 1982 Convention 
from achieving universality. In this sense, the Agreement affected not the 
content of the principle, but the administration of the regime applicable 
to the seabed. For this reason, the author, who saw the common heritage 
as vague since the General Assembly declarations, argues that the 1994 
Agreement did not change this state of affairs: developed and developing 
states continued to have different perceptions about the interpretation 
of the principle (Guntrip 2003, 386). He identified four elements in the 
common heritage principle: prohibition of acquisition of the seabed; 
use for peaceful purposes; equitable sharing of benefits; international 
administration of the regime. All those elements remained insufficiently 
defined, even after the adoption of the Implementing Agreement (Guntrip 
2003, 404).

The above positions show that international lawyers still differed 
on issues relating to the common heritage of mankind, even after the 
adoption of the 1994 Agreement. However, this disagreement was confined 
to particular aspects. A general omission of the “fate” of the common 
heritage of mankind remained prevailed, and experts usually treated the 
topic in a perfunctory way. Most of the time, the more in-depth treatment 
was restricted to those who criticised the Implementation Agreement in 
some way.

Scholarship gave little prominence to the normative implications of 
the changes made by the 1994 Agreement. Apart from isolated examples, 
few legal scholars argued that the Agreement was illegal due to a possible 
distortion of its content as originally established in the 1982 Convention.

At this point, it is interesting to note that the language of normativity 
in which the notion of common heritage of mankind operated between the 
1970s and 1980s became scarce. Thus, if the common heritage of mankind 
was a jus cogens norm, as was defended in those years, there should at 
least be substantial doubt among authors about the validity of the truly 
substantial change made by the 1994 Agreement. However, even if the 
Convention had not entered into force when the Implementation Agreement 
was adopted, the existence of Article 311(6) of the 1982 Convention, which 
expressly forbade amendments to the basic principle of common heritage 
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or its derogation by another treaty, should at least be scrutinised. As we 
have seen, apart from few scholars, no general attention is paid to those 
issues. Despite that provision, there are those who are straightforward 
in saying the Implementation Agreement is a “protocol of amendment” 
(Nelson 1995, 193). Other times, a too formalistic distinction is made, 
such as that one that stresses the Implementation Agreement is not a “de 
facto” modification of the Convention’s provisions, but a modification of 
the “application of the provisions” (Wood 1999, 181–182). There were 
also those who rejected the idea of a formal amendment but stated that 
Part XI was “being implemented, interpreted and applied in a new way” 
(Anderson 1994b, 892). The differences between a formal “amendment” 
and a new “implementation”, “interpretation” and “application” were far 
from clear. The point was that the form of the changes was unimportant 
for some international lawyers, since substance was the only concern. As 
Bernard Oxman made clear in 1994, reflecting on United States interests 
in the Implementation Agreement: “the first step is for the United States 
to participate in resolving the problem raised by Part XI on seabed mining. 
Once agreement is reached, the legal form for putting it into effect can 
be determined” (Oxman 1994, 177). 

From the point of view of positive international law, other arguments 
could still be deployed to at least cast doubt on the 1994 Agreement, such 
as those relating to the procedure for amendments to the 1982 Convention 
and others relating to rules governing treaty law.

One awkward aspect comes out from the Agreement. The provisional 
application mechanism of the Agreement was, at the very least, unusual 
for a multilateral normative treaty at that time. That is so because it 
established an implicit consent mechanism for provisional application, with 
the right not to be bound by it (Aust 2000, 140; Marffy-Mantuano 1995, 
821–824). In other words, provisional application became the rule and 
the entry into force the exception. Such a determination sounds awkward, 
given that, according to the logic of the Vienna Convention on the Law 
of Treaties, provisional application is a mechanism of clear exception.

Günther Jaenicke was one of the few experts on the law of the sea who 
focused on intricate treaty law aspects of the Implementation Agreement. 
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He cast serious doubts about the treatment of some law of treaties issues, 
such as the effects of amendments, the applicable law in the case of states 
accepting only the Convention or the Implementation Agreement, the legal 
effect of the resolution which approved the Implementation Agreement 
and, finally, provisional application of treaties. Despite the in-depth 
treatment of those issues, his approach was clearly teleological in the 
sense that he wished to justify a conclusion in favour of the universality 
of the Convention. Thus, although recognising “procedural problems 
which may delay the early entry into force of the revised deep seabed 
mining regime for some State Parties of the Convention on the Law of 
the Sea,” the Implementation Agreement, in his view, “has effectively 
opened the way to the universal acceptance of the Convention” (Jaenicke 
1995, 128–134).

It is important to note that the 1994 Agreement was a crucial factor 
that opened the door for the growing use of provisional application in 
many multilateral treaties following it. The long study by the International 
Law Commission and the finalisation of the “Draft guidelines and draft 
annex constituting the Guide to Provisional Application of Treaties,” 
dated 2021, is a clear proof of how provisional application mushroomed 
in multilateral treaties in recent years, with relevant consequences for 
treaty law (International Law Commission, 2021). Such a chapter of 
international law has now to deal often with the idea of temporariness 
and, consequently, uncertainty (Mertsch 2018, 303).

It is curious to note that the heterodox or unusual way in which the 
Implementation Agreement was adopted had the direct participation of 
an important Israeli international lawyer: Shabtai Rosenne. 

In 1991, the United Nations Secretariat asked Rosenne for assistance 
with technical and legal aspects arising from informal consultations, 
especially in relation to the problem of making changes to Part XI without 
setting up a diplomatic conference. Rosenne presented a report that 
formulated concrete proposals on how to deal with aspects relating to 
treaty law in a future agreement aimed at guaranteeing the universality of 
Part XI of the 1982 Convention. In fact, the proposals made by Rosenne 
are very close to the final solution chosen by negotiators. The author 



281

From the United Nations Secretary-General Consultations on Outstanding Issues Relating to the Deep Seabed Mining Provisions of  
the United Nations Convention on the Law of the Sea to the Agreement Relating to the Implementation of Part XI of the  

United Nations Convention on the Law of the Sea (1990-1994)

himself admits that the Secretariat of the Division for Ocean Affairs and 
Law of the Sea of the UN Office of Legal Affairs informed him that his 
report was one of the elements on which the 1994 Agreement was based 
(Rosenne 1995, 500–505).

5.3.2. Universality and the Common Heritage of Mankind

The aim of the Secretary-General’s informal consultations on 
outstanding issues relating to the Deep Seabed Mining provisions of the 
1982 Convention was to guarantee the universality of such a Convention. 
Since, at the beginning of the 1990s, opposition to the regime of Part XI 
remained mainly on the side of developed states, the intended universality 
sought to attract them to become parties to the 1982 Convention.  
The meaning of the term universality, therefore, for the negotiators, 
was clear: to seek to maximise the number of states parties to the 1982 
Convention, which necessarily should have included developed states. 
Guaranteeing the universality of the Convention was desirable, it was 
said, for both developed and developing states (Platzöder 1993, 391).

As for the latter, an influential diplomat from a developing state said: 
“[t]he common heritage of mankind, as the phrase denotes, is a heritage 
for all mankind, developed and developing countries” (Rattray 1995a, 66).

At this point, it was possible to determine that the universality 
sought meant nothing less than the desire to maintain the unity, in the 
sense of coherence, of the rules on the law of the sea. Only one regime 
over the oceans was to be permitted under international law. To achieve 
such an endeavour, it would be necessary to facilitate the acceptance by 
developed states of the United Nations Convention on the Law of the Sea.

The success of the 1994 Implementation Agreement was only or 
mainly measured by the fact that it made viable a larger number of 
ratifications of the 1982 Convention, especially from developed States 
that had the capacity and the financial resources to engage in deep-seabed 
mining (e.g. Li 1994, 253–254; Hayashi 1996, 36–37; Wood 1999, 175; 
Gautier 1995, 77; Levy 1995, 31; Nelson 1995, 201–202). Such a view 
is still perpetuated in influential contemporary textbooks on the law of 
the sea. Thus, “[t]he 1994 Implementation Agreement was a considerable 
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success. Many States that had not already ratified the 1982 Convention 
ratified the 1994 Agreement and at the same time became parties to the 
1982 Convention as well” (Churchill, Lowe and Sander 2022, 424).

The project to guarantee the unity of the law of the sea has proved 
successful in that it has trimmed the edges of developed states in relation 
to the 1982 Convention. From a historical perspective, this was one of 
the most successful processes in achieving the unity of international legal 
norms. Despite that, events in the 1990s showed the increasing difficulty 
of guaranteeing a single system of rules in the international legal field. The 
1990s saw a significant increase in the number of international courts and 
tribunals, accompanied by the growing specialisation and complexification 
of the international legal system into different branches. Actors multiplied 
in the international system: new courts, new international organisations, 
transnational trade unions, transnational companies, non-governmental 
organisations and others. Those actors have not maintained a passive 
role in observing states producing norms; on the contrary, they aimed at 
producing norms themselves, which even compete with those produced 
exclusively in the interstate sphere. As is well-known, due to the relevance 
of the issue, the International Law Commission, at the end of the 1990s, 
included in its agenda a topic related to the fragmentation of international 
law. In 2006, the Study Group finalised the study, summarising many 
of the debates that took place in the previous years (International Law 
Commission, 2006).

Right. Such characteristics can be seen in the contemporary 
international legal system. However, it is undeniable that the roots of the 
process that would lead to the growing difficulty in achieving a structural 
unity of international legal norms could already be identified in the 1970s.  
As Andreas Fischer-Lescano and Gunther Teubner point out:

In 1971, while theorizing on the concept of world society, 
Luhmann allowed himself the “speculative hypothesis” that 
global law would experience a radical fragmentation, not 
along territorial, but along social sectoral lines. The reason 
for this would be a transformation from normative (politics, 
morality, law) to cognitive expectations (economy, science, 
technology); a transformation that would be effected during 
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the transition from nationally organized societies to a global 
society (Fischer-Lescano and Teubner 2004, 1000).

Obviously, international lawyers cannot be blamed for not having read 
or thought like Luhmann or another author with similar ideas. However, 
international lawyers can be blamed for failing to grasp the social context in 
domestic and international law, which was already providing evidence of the 
challenges of keeping the idea of the normative unity of the international 
legal system. In this sense, the “success” of the 1982 Convention’s quest 
for universality was not seen by international lawyers as just one of the 
possible formulae for resolving problems relating to the law of the sea; 
the silence of the majority of authors or the euphoria of others with the 
Implementation Agreement led them to believe that universality was the 
only solution to the problems of the law of the sea. Moreover, there was 
the belief that unilateralism (or regionalism) could not provide a possible 
solution to those problems; in other words, as has already been identified 
in the subject of multilateralism in international relations, a “myth” was 
insisted upon, “according to which the multiplication of multilateral 
arrangements would be the path to world peace and prosperity” (Breda 
dos Santos 2002, 28).

While it is true that the 1982 Convention had 172 ratifications as of 25 
February 2026, it cannot be denied that this number, although considerable, 
still does not qualify the Convention for the desired universality, mainly 
because some States (developed or developing) with crucial involvement 
with ocean affairs such as the United States, Turkey, Peru, Colombia and 
Venezuela, are not yet parties to the Convention.

The issue of international lawyers’ responsibility for the lack of a 
better perception of the changes taking place on the international stage, 
primarily as a result of the so-called globalisation process, will be dealt 
with in the next topic. What remains to be seen is another sense in which 
the term “universality” was used, one that was not mentioned directly 
by the negotiators of the Implementation Agreement or by international 
lawyers. Thus, it is important to recall another context in which the use 
of the term “universality” became a constant in the international legal 
discourse at that time.
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Precisely during the period in which the informal consultations were 
taking place, the concept of universality appeared in a different context 
and generated dissent among various groups of states. The Second World 
Conference on Human Rights, held in 1993 in Vienna, highlighted the 
differences of opinion on the universality of human rights.

The positions of one Asian state and one European state illustrate 
the level of divergence that existed at the time. The Chinese delegation 
emphasised the contingent nature of the concept of human rights, directly 
linked to specific social, political and economic factors, as well as history, 
culture and specific values existing in a given society. For its part, Portugal, 
in response to the considerations of the Chinese delegation, advocated 
for the existence of a set of rights that would apply to human beings 
regardless of factors such as those of a geographical, social, economic, 
ethnic and historical nature; human rights would be universal, which in 
itself was not incompatible with the cultural, religious and ideological 
diversity existing in the world (Cançado Trindade 1997, 216–226).  
To summarise, the divergence of those two delegations—which was 
followed by other delegations—questioned two conceptions of human 
rights whose philosophical foundations could already be identified in 
classical Greco-Roman thought: a relativist conception and a universalist 
conception of human rights.

Although the “Vienna Declaration and Programme of Action”—
the text resulting from the Second World Conference—enshrined that 
human rights are universal, taking into account national and regional 
specificities, historical, cultural and religious backgrounds, one cannot 
help but notice that there were divergent positions among members of 
the international community on the desirability of universality in the 
context of human rights.

It was clear in the early 1990s that the meaning of universality in 
the law of the sea and human rights had different implications. However, 
the repetition of the term helped to explain, to a certain extent, how 
the international environment that existed at the time was shaping 
international legal discourse.
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As Boczek rightly observed, when developing states united under the 
banner of building a new international economic order, they highlighted 
their differences from developed states in economic and political terms, 
but not really in cultural terms (Boczek 1984, 6). The collapse of the NIEO 
as a political ideology produced a reversal in the states’ perspective on 
the most appropriate field for emphasising differentiations between the 
poor world and the rich world. If the modes of economic (capitalism) and 
political (democracy) organisation no longer served to stress differences, 
it was left to reinforce it in the cultural field.

That hypothesis seems plausible if one contrasts the fields of the 
law of the sea and human rights. The Implementation Agreement sought 
precisely to eliminate or significantly attenuate the particularism with 
which many of the claims of developing states were based when the 1982 
Convention was drawn up.

The regime of Part XI was intended to vigorously implement the idea 
of developing countries’ interests and needs. Such an idea consisted of two 
elements: (1) functionally orientated interests and needs, e.g. scientific 
research and training, exploitation activities, protection of onshore 
producers and technology transfer; (2) special interests and needs with 
regard to the governance of the Area and its resources, e.g. representation 
on the Council of the Authority (Payoyo 1997, 330). As we have seen, the 
Implementation Agreement dismantled or at least significantly altered 
this concept. In doing so, it struck at the heart of the notion, which was 
really based on the idea that the interests and needs of developing states 
should be taken very much into account. From this perspective, the 
common good was not seen in the abstract, but as belonging to a reality 
that made developed and developing states different.

What distinguishes particularism as a paradigm of politics is that it 
“takes as its starting point the particular, plural and contingent, and from 
there seeks to ensure the construction of the general good.” Universalism, 
on the other hand, takes the “abstract idea of the universal good as its 
starting point” (Castro 2001, 266).

The reinforcement of the difference between developed and developing 
states proved, at the very least, that international law was not homogeneous 
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and that it included different perspectives. The aim to achieve the universality 
of the Convention, shared by developed and developing states from the 
1990s onwards, was based on the historically unproven idea that the 
market economy and freedom of enterprise were the most appropriate 
principles for dealing with Part XI of the United Nations Convention on 
the Law of the Sea.91

5.4. Globalisation and the Common Heritage of Mankind

In 1997, Philip Alston published a hitherto rare critique of the role of 
international lawyers in the globalisation process. The title of the article 
was provocative: “The myopia of handmaidens: international lawyers and 
globalisation” (Alston 1997, 435).

Alston complained that, at the time, while in various disciplines, 
such as economics and political science, the term “globalisation” was 
everywhere, little attention was paid to it in international law literature. 
That disregard for the topic was, in his view, quite problematic, as it meant 
that the implications for international law of the changing internal role 
of the state and the changing nature and structure of the global economy 
were not being adequately observed (Alston 1997, 435).

He saw international lawyers as handmaidens, in that they perceived 
themselves to be facilitating many of the changes brought about by the 
process of globalisation, but did not concern themselves with verifying 
the implications of those changes (Alston 1997, 435–436).

According to Alston, although globalisation was portrayed as a value-
neutral process, it was already closely linked to two non-neutral trends. 
Firstly, the free market had become an element capable of triumphing over 

91	 Koskenniemi and Lehto astutely realise that when the developing states proposed an International Seabed 
Authority, they were actually insisting on “universal powers”; in contrast, the developed states have insisted 
on “universal norms” since 1990, with the acquiescence of the developing states. In other words, the authors 
see in both positions the pretence of universality. In the first case, the Authority would have universal 
powers, being the only international organisation to regulate seabed activities globally. In the second case, 
the rules of the 1982 Convention should be applied to all states worldwide. The observation is pertinent, 
but is based on a somewhat radical conception of the category of the universal. As will become clearer in a 
later study, one of the authors, Koskenniemi, starts from a relativist conception that the universal does not 
exist from a substantial point of view. In fact, the universal would be what the particular aims to achieve, 
but can never attain (Koskenniemi 2002, 494–509).
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other values. He explained that even human rights norms were subject to 
an assessment of their closeness to free market ideas, so that there was a 
reversal of the burden of proof. In other words, in order to be validated, 
a given human right had to contribute to a broader, market-based vision 
of what a good society would be. Secondly, the globalisation process, 
considered indispensable for its realisation, had acquired the status of 
values in their own right. Those means (which would also be values) would 
be privatisation, deregulation, the consideration of the free market as the 
most efficient and appropriate mechanism for allocating values, minimal 
government and minimal international regulation (Alston 1997, 442–443).

Assessing the discourse on UN reform, Alston noted that proposals to 
address the organisation’s existing mistakes were linked to the globalisation 
agenda, making them not inevitable (Alston 1997, 444).

He concluded his work by urging international lawyers to pay close 
attention to the various consequences that the globalisation process was 
having on the world (Alston 1997, 447–448).

Alston’s warning, made just three years after the adoption of the 
Implementation Agreement, although not explicitly mentioning the 
treaty, was surprisingly in line with many international lawyers’ positions 
on the Agreement and, more specifically, on the changes that have taken 
place in the notion of common heritage of mankind.

Two points of the author’s argument deserve to be highlighted in 
relation to the specific problem dealt with in this book: globalisation as a 
driver of values (but presenting itself as neutral) and the stimulation of 
a feeling of inevitability in the changes made institutionally.

As Koskenniemi and Lehto pointed out, although the Implementation 
Agreement was presented under a technical aura, it actually concealed a 
market ideology.

As stressed in Chapter 3, the term ideology has several meanings. 
Nevertheless, it is possible to identify a sense of the term that is closely 
related to Alston’s observation that the process of globalisation is seen as 
neutral, even though it carries values. Again, to remind Susan Marks, there 
is a critical conception of ideology that is based on political and ethical 
concerns. In this sense, ideology would be understood as the means by 



288

International Lawyers and the Uses of the Notion of Common Heritage 
of Humankind as Applied to the Seabed (1967-1994)

which meaning is mobilised for the purposes of domination, whether by 
specific individuals or groups (Marks 2000, 15).

In this sense, we can speak of a market ideology. No matter how many 
liberal postulates are adopted regarding the regulation of the economy, 
it is clear that the market has not produced a system completely free 
of domination. Nor is it worth asking whether every form of economic 
regulation produces domination at some level; what cannot be denied is 
that the free market has produced domination in history.

If that is the case, the process of globalisation cannot be described as 
anti-ideological or neutral. Deregulation of the economy and privatisation, 
as Alston points out, would prove that globalisation carries values; whether 
those values are desirable or noble is not up for discussion at this point.

Many international lawyers who dealt with the changes made by 
the Implementation Agreement implicitly or explicitly assumed that 
rationality, technique and the absence of ideology would finally reign over 
seabed issues. Although such a position could be supported—as could 
any argument—it reduced the imaginative capacity of the discipline. It 
is possible to defend the desirability of the new legal regime, but taking 
into account the assumptions on which such a desirability is based.

International lawyers are human beings and are necessarily prone 
to error, as is, above all, the author of these lines. Nevertheless, that does 
not give them the power to assess their discipline (or profession) without 
the curiosity that drives their own lives every day. To quote Ortega y 
Gasset, “[t]o be surprised, to wonder, is to begin to understand” (Ortega 
y Gasset 1932, 12). Silence and superficiality only contribute to silence 
and superficiality.

Referring to the theses that propounded the end of ideology—such as 
those associated with the “end of history”—Susan Marks shows that they 
only prove that ideology still exists—since such theses have a function 
of producing domination. As she makes clear: “if ideology calls attention 
to, and prompts critical reflection on, the ways in which meaning helps to 
stabilize relations of domination, then surely the ideological manœuvre 
par excellence is to dismiss ideology” (Marks 2000, 18).



289

From the United Nations Secretary-General Consultations on Outstanding Issues Relating to the Deep Seabed Mining Provisions of  
the United Nations Convention on the Law of the Sea to the Agreement Relating to the Implementation of Part XI of the  

United Nations Convention on the Law of the Sea (1990-1994)

The other aspect mentioned by Alston has to do with the idea of the 
inevitability of the facts that led to the adoption of the Implementation 
Agreement.

It is important to remember that some authors—sympathetic to 
the Agreement—invoked the doctrine of rebus sic stantibus (change of 
circumstances) to justify the need to amend the original provisions of 
Part XI.

The Jamaican Kenneth Rattray argued, for example, that it was 
important to recognise that “changing circumstances can and do require 
changes from time to time” (Rattray 1995b, 307). The author indeed 
recalled that it was not possible to always be “held hostage” to free market 
principles and, if circumstances changed again, a new change would 
have to be made to Part XI. However, the sense of inevitability was still 
present in the author, an experienced diplomat. He did not question in 
the slightest whether the circumstances of the present demanded only 
one consequence: deference to free market principles. If reality is not 
black and white, changing circumstances can be viewed in different ways.

Another scholar, David Anderson, recalling that the preamble to 
the resolution approving the Implementation Agreement mentioned the 
political and economic changes of that moment, stated: “This narrative 
has the flavour of the rebus sic stantibus clause applied to the adjustment 
of Part XI of the Convention” (Anderson 1995, 278).

Lennox Ballah, from Trinidad and Tobago, also pointed out that the 
change in circumstances (rebus sic stantibus) had made Part XI “burdensome 
and probably obsolete” due to the delay in starting seabed mining activities. 
In his view, without universality, the common heritage would become a 
“common burden,” since developed states would have to bear the costs of 
the International Seabed Authority (Ballah 1995, 364–365).

For Marffy-Mantuano, “free markets are the key to economic 
success,” and “many provisions of Part XI had proven wrong,” as if legal 
frameworks were a matter of true or false. By stating that, she established 
a point of no return and a predetermined fate for deep seabed mining 
(Marffy-Mantuano 1995, 815).
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Those statements reinforced the sense that the changes made to 
Part XI arose from a “rhetoric of realism of ‘accepting the facts’” on the 
part of developing states, encouraged by developed states (Koskenniemi 
and Lehto 1996, 551). If this acceptance of the facts took place, a sense 
of inevitability emerged as a necessary consequence of accepting the 
new provisions of the Implementation Agreement. The rebus sic stantibus 
argument was used rhetorically, without proper legal implications—not 
least because it was doubtful whether such a principle would apply to a 
treaty such as the 1982 Convention, which was not yet in force when the 
Implementation Agreement was negotiated.

Acceptance of the facts encouraged the sense that doing anything 
other than what the prevailing ideas dictated could lead to maximising 
risks. What Ulrich Beck calls “semantic hegemony,” when discussing 
the misconceptions of globalism (Beck 2000, 122), further encouraged 
international lawyers not to challenge the Implementation Agreement, 
either during its negotiation process or some years afterwards.

Acceptance of the facts also led to a marked logic of evolution: the 
past as preparing the triumphal entry of the present and offering only 
laurels in the future; the international community had reached a stage 
where it was possible to reconcile various previously antagonistic positions 
that now coincide to the seabed. This kind of logic, incredible as it may 
seem, leads to the idea of timelessness. As Johann Baptist Metz rightly 
explained:

The “evolution” of this logic of evolution is not a logic 
oriented by meaning. It is an assumption of technical 
rationality, which no longer needs to be legitimised, within 
which structures and tendencies, forms of higher or lower 
complexity, can be presented and classified, but which, as a 
whole, permanently eludes elucidation. In this sense, the logic 
of evolution works not only with changing complementary 
symbols; it is itself driven by a fundamental symbol: that 
of evolution (Metz 2016, 182).

Like much of the thinking that advocates evolution, accepting 
the facts has had an anaesthetic effect on many international lawyers.  
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They came to consider it unnecessary to challenge the changes in the 
1994 Agreement, since it represented, they thought, a clear evolution 
from what had existed before.92

Originally in 1982, Cançado Trindade stated, with indisputable 
insight, that the then current generation of international lawyers “must 
feel truly privileged” to witness several developments that took place 
during the Third United Nations Conference on the Law of the Sea 
(Cançado Trindade 2002, 326).

A possible melancholic “end” of the common heritage of mankind, from 
the perspective of the discipline of international law, taking the period of 
1967 to 1994 as a reference, does not lie in the fact that the perspectives 
of the developing states have not been maintained. It lies, indeed, in the 
lack of a critical spirit on the part of many international lawyers in the 
face of the inflexions generated by the process of globalisation. In other 
words, those international lawyers lacked a true sense of privilege.

92	 Evolution is also a process, which is often seen as endless, since it is always projecting different and 
continuous futures. As I stated concerning the project of constitutionalism in international law, what can 
also be applied to the attitude of international lawyers towards the Implementation Agreement: “If the 
process of constitutionalisation is endless, it becomes also unreachable. The end of the process can surely 
be seen as a moral inspiration for its supporters, but it also allows what Pascal called diversion, leading one 
to condone the reality. And the reality is far from being fair for those who are excluded” (Galindo 2010, 
155).
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This book set out a historical narrative on how international lawyers, 
in the period between 1967 and 1994, used the notion of common heritage 
of mankind. While the first chapter deals with methodological aspects of 
the narrative, the following four chapters tell the story of the actual use 
of the notion of common heritage of mankind by international lawyers, 
whether practitioners or scholars.

On Chapter 1, the methodological choices employed in this book 
are explained in more detail.

From the point of view of the history of international law (and for 
this book), it is crucial to adopt a broad conception of the meaning of the 
term “international lawyer,” which should generally encompass those who 
have focused on issues relating to international law.

Although it is easier to identify what international law academics 
think and do, the same is not true of individuals involved in the practice 
of international law, who are often obscured by the institutions they 
serve, such as governments or international organisations. Therefore, 
it is highlighted in that chapter that both the positions of academic and 
practitioner international lawyers need to be considered. However, the 
former are given precedence due to the ease with which their positions can 
be identified. In any case, practice and theory have not been watertight 
domains in the debate on the common heritage of mankind as applied 
to the seabed: academics have often acted in practice and practitioners 
have written in academic publications, exemplifying their positions on 
relevant issues.

This is a book on intellectual history. This specific field of historiography 
has undergone significant changes, mainly due to the influence of the 
so-called linguistic turn, which has also influenced the most diverse 
branches of knowledge.
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One of the most prominent authors who can be reputed as an 
intellectual historian or historian of ideas—or even, as he would prefer, 
a historian of political discourse—is John Pocock. In the best tradition 
of what has been called contextualism, Pocock, in his historical oeuvre, 
emphasises the contexts in which authors produced their works, dealing 
with both “major authors” and “minor authors.” Taking as a reference, in a 
somewhat loose way, the distinction between langue and parole proposed 
by Saussure, Pocock makes the two concepts fundamental parts of his 
method: language (langue) is the linguistic context and speech (parole) is 
the way in which an author appropriates language in order to reaffirm it 
or innovate it profoundly. Through the interactions between parole and 
langue, it is possible to observe the contexts that existed at the time of 
a particular author.

The historical narrative proposed by this book begins in Chapter 2,  
which covers the period between the Maltese proposal to declare the 
seabed a common heritage of mankind and the adoption of Resolution 
2749 by the United Nations General Assembly.

During the 1950s and 1960s, there was a heated debate about the 
lawfulness of states extending their continental shelves. Several coastal 
states claimed ever-larger strips of jurisdiction over continental shelves. 
Although a solution to the issue was sought at the end of the 1950s through 
the drafting of the 1958 Geneva Convention on the Continental Shelf, 
this treaty produced a further complicating factor—the definition of the 
shelf alternatively encompassed two elements: depth and exploitation. 
Faced with the prospect of the oceans becoming “great lakes,” subject to 
the jurisdiction of specific coastal states, the argument in favour of the 
internationalisation of the seabed gained strength.

Of all the proposals on the internationalisation of the seabed, the 
most famous was Arvid Pardo’s, which can be considered the trigger for 
the negotiation of a seabed regime. Although Pardo’s proposal did not 
differ significantly from others that existed at the time, it represented a 
discontinuity in the international legal discourse due to the circumstances in 
which it was put forward and the eloquence of the author, then Ambassador 
of Malta. The aim of the proposal was that the seabed beyond national 
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jurisdiction should be considered the common heritage of mankind, 
which meant: its non-appropriation; its exploitation for the benefit of 
mankind, with particular consideration to poor countries; its use for 
peaceful purposes; the freedom of scientific research; its exploitation in 
accordance with the principles of the UN Charter; its exploitation with 
concern for environmental preservation; the creation of an international 
institution to regulate activities on the seabed. However, even with those 
elements, the proposal lacked specific terms and did not delve into the 
consequences of proposing certain elements.

The first reaction of states to Pardo’s proposal was cautious; among 
scholars, some showed enthusiasm, while others did not. Even so, the 
United Nations became involved in the topic and during the years that 
followed the proposal, intense discussions took place.

Among the various resolutions produced by the United Nations General 
Assembly on the subject, two stand out. Resolution 2574 D (XXIV), also 
known as the Moratorium Resolution of 1969, prohibited exploitation 
activities from taking place in the seabed area until a regime for the Area 
emerged. The instrument had several abstentions and dissenting votes. The 
Declaration of Principles governing the sea-bed and the ocean floor, and 
the subsoil thereof, beyond the limits of national jurisdiction, adopted by 
Resolution 2749 (XXV) in 1970, which was drafted in a climate of greater 
consensus, had few abstentions and no dissenting votes. The text, which 
had fifteen elements in its substantive part that were very much based on 
the Malta proposal, was intended to be the starting point for the creation 
of a treaty to govern the seabed.

Covering the period between Resolution 2749 of 1970 and the 
adoption of the text of the United Nations Convention on the Law of 
the Sea in 1982, Chapter 3 focuses on the moment in which negotiations 
for a treaty regime on the seabed took place, which started even before 
1974, when the Third United Nations Conference on the Law of the Sea 
officially began.

This period marks the rise of the New International Economic Order 
(NIEO) as a discourse (ideological, according to some) to guide developing 
states in particular.
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In the negotiations on the seabed, NIEO’s ideas were advanced 
through the recourse to the “move to (strong) institutions.” In order to 
create a new international economic order, developing states saw the need 
to establish strong international institutions that would act as important 
agents in regulating the international economy and that could act directly 
in the economic field. The proposal to create an International Seabed 
Authority with broad powers and an Enterprise that could conduct direct 
prospecting for minerals on the seabed was a crucial step in this direction.

While developing states highlighted the need to create an effective 
regime for the seabed, some of them, especially coastal states, wanted 
the future treaty to regulate the law of the sea to enshrine their claims to 
extended jurisdiction over the sea. Developed states (and many scholars 
coming from them) denounced this dual perspective. On the other hand, 
one could find, in addition to delegations from developing states, authors 
who argued that the aims of extending areas of national jurisdiction 
and enshrining the seabed as a common heritage of mankind were not 
incompatible.

At the time, it was also possible to see that the nationality factor 
influenced the positions taken by academic international lawyers. Thus, 
those who were in some way linked by nationality to developed states tended 
to support solutions defended by those states, and the same phenomenon 
happened in relation to authors coming from developing states.

The domestic analogy, which means the transfer of domestic forms 
of organisation to the international level, could also be identified among 
the international lawyers of the period. Supporting the creation of an 
international enterprise to prospect for minerals was the best example of 
the use of such an analogy. Support for this type of analogy was almost 
always found among states and authors sympathetic to the ideas of the 
NIEO. At the same time, their critics tended not to support, or even strongly 
rejected, the use of the domestic analogy on the topic of the seabed.

Concerning technology transfer, NIEO’s ideas took off. Towards the 
end of the 1970s, developing States supported the idea that, in order for 
the Enterprise to operate in the parallel system proposed by American 
Henry Kissinger—in which the seabed could be exploited either by the 
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Enterprise or by State companies, private companies or individuals—it 
would be necessary to enshrine the mandatory transfer of technology. 
Some years later, a proposal was advanced that there should also be 
mandatory transfer to developing states interested in mining the seabed. 
This formula was definitively enshrined in the final text of the United 
Nations Convention on the Law of the Sea. However, especially among 
academics, there was no in-depth reflection on whether this mandatory 
transfer of technology was a necessary corollary of the common heritage 
of mankind.

In this period, between 1970 and 1982, pessimistic perspectives 
began to emerge about the time needed for seabed mining to be feasible.

A widespread recourse at the time was the use of the so-called private 
law analogy, which consisted of bringing to international law typical private 
law institutes found in both ancient Roman law and modern private law. 
The common heritage of mankind was thus explained by recourse to 
various terms, such as: res communis, res nullius, res publicae. However, 
it was possible to note, especially among authors and States that were 
enthusiastic about the common heritage, positions that sought to rule 
out any recourse to private law analogy.

Finally, the most striking debate of the period was the one involving 
the binding nature of the common heritage of mankind. Developing states, 
and usually authors coming from them, argued that the common heritage 
was binding either because the resolutions of the United Nations General 
Assembly had binding force or because it had developed into customary 
international law. On the other side, developed States and authors coming 
from them usually argued that the common heritage of mankind was not 
binding by any means. What was striking was that the debate was often 
based on preconceptions about the desirability of the common heritage 
as applied to the seabed. That was reflected, for example, in the lack of 
reflection on what specific theory of international law sources was adopted 
by a given author and the identification of a customary international legal 
rule based on a scant analysis of existing State practice.

Chapter 4 deals with the period beginning with the adoption of the 
final text of the United Nations Convention on the Law of the Sea and 



298

International Lawyers and the Uses of the Notion of Common Heritage 
of Humankind as Applied to the Deep Seabed (1967–1994)

ending with the consultations of the UN Secretary-General to promote 
the universality of the Convention.

On a political level, the period was marked by strong American 
opposition to the regime applicable to the seabed, set out in Part XI of 
the 1982 Convention. Ronald Reagan’s administration, realising that 
the South was moving closer to the East, concluded that the rejection 
of principles such as freedom of the market and freedom of Enterprise 
in the Convention could seriously jeopardise American interests. In this 
sense, the United States not only voted against the final text of the Third 
Conference, but also did not sign the United Nations Convention on the 
Law of the Sea and took concrete measures both to make it difficult the 
task of the Preparatory Commission (PREPCOM)—which would conduct 
the necessary preparations for the implementation of the International 
Seabed Authority—and to prevent its allies from signing and becoming 
parties of the Convention.

The United Nations Convention on the Law of the Sea enshrined 
the main proposals put forward by developing states and, in this sense, 
was closely linked—although not entirely—to the proposal formulated 
by Arvid Pardo back in 1967. Some provisions stand out.

It was thus enshrined that the seabed (known as the Area) and its 
resources (minerals) were the common heritage of mankind. The Area, 
considered as non-appropriable, was to be exploited for the benefit of 
mankind, considering above all the interests of developing states. Although 
somewhat vaguely, the peaceful use of the Area was also enshrined. 
The Authority was given the power to apply production policies, while 
the so-called parallel system of exploitation was adopted. With strong 
American opposition, it was decided that changes to the regime of Part XI  
could be made with the approval of two-thirds of the States parties to 
the Convention, imposing such changes even on opposing State parties. 
From an institutional point of view, the International Seabed Authority 
was established with several bodies, including the Assembly, the Council 
and the Enterprise. The first, considered by the Convention to be the 
Authority’s most important body, would be made up of all the States 
Parties. In contrast, the second, with executive characteristics, would 
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have a smaller membership of 36. The Enterprise would exploit the Area’s 
resources with clear privileges in relation to the private companies that 
would operate there based on the parallel system. The Convention also 
enshrined the mandatory transfer of technology to the Enterprise and 
to developing states interested in carrying out seabed mining activities.

Even before the work of the Third United Nations Conference on the 
Law of the Sea was completed, several industrialised states—among them 
the United States, the United Kingdom, the Federal Republic of Germany, 
France and the Soviet Union—enacted domestic legislation that allowed 
for the unilateral exploitation of the seabed, thus outside the scope of the 
Convention. Such laws were based on the common assumption that the 
Convention would only be binding on States that had ratified it; without 
ratification, the regime of freedom of the seas would apply to legislating 
states. Developing states protested such legislation, considering it illegal 
under international law.

Even with the novelty of these laws and the possibility of seabed 
resources being unilaterally exploited, scholars dealing with the topic 
persisted in the debate on whether the common heritage of mankind as 
applied to the seabed was binding or not. Although the continuity of the 
debate was noticeable, it is undeniable that, during this time, arguments 
became more sophisticated and positions conciliating the spectrums of 
bindingness and non-bindingness began to appear, albeit somewhat timidly.

During the period in question, another debate intensified, which had 
already been discernible since the 1970s, about the meaning of the terms 
contained in the expression “common heritage of mankind.” Criticism or 
apology of the expression, or its terms, usually reflected a given author’s 
enthusiasm for the common heritage of mankind as enshrined in the 
1970 Declaration of Principles and even in the 1982 Convention.

Between 1983 and 1990, the PREPCOM played an important role 
in resolving disputes between pioneering investors as well as providing 
an environment for discussion on seabed issues. Some industrialised 
states even took part in its activities as full members in the hope that 
the PREPCOM could correct what they considered to be misconceptions 
enshrined in the 1982 Convention. During this period of the PREPCOM’s 
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operation, it became clear that the pessimism about the exact moment 
for commercial activities in the seabed area was intensifying.

The final part of the historical narrative (Chapter 5) covers the 
Secretary-General’s consultations to ensure the universality of the 1982 
Convention up to the adoption of the 1994 Agreement relating to the 
Implementation of Part XI of the United Nations Convention on the Law 
of the Sea.

In 1990, the UN Secretary-General, after realising that the Group 
of 77 was willing to negotiate to ensure the universality of the 1982 
Convention, began informal consultations in order to achieve the desired 
result. Universality then meant the ratification of many States, including 
developed States which, during the work of PREPCOM, were reluctant 
or completely opposed to the idea of accepting the 1982 Convention. 
The reasons that led the Secretary-General to promote consultations 
were—as he himself described—fourfold: the postponement of seabed 
mining until the 21st century; the growing climate of co-operation that 
existed at the time in international relations; the change in the economic 
environment on a global scale; and the more detailed understanding of the 
issue of seabed mining brought about by the PREPCOM’s contribution.

The consultations were marked by two periods. From 1990 to 
1992, the main points of disagreement were identified and, from 1992 
to 1994, ways were sought to implement changes to the original Part XI 
regime. On 28 July 1994, United Nations General Assembly Resolution 
48/263 was approved, which contained the Agreement Relating to the 
Implementation of Part XI of the United Nations Convention on the Law 
of the Sea. The manner in which the Agreement was approved—by means 
of a General Assembly Resolution—stemmed directly from the fact that 
negotiators were avoiding convening a (new) Diplomatic Conference to 
deal with seabed issues.

While reaffirming that the seabed and its resources were the common 
heritage of mankind, the Implementation Agreement significantly 
modified Part XI of the United Nations Convention on the Law of the 
Sea. Although the Agreement is entitled “to implement,” it was actually 
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an amendment. The term amendment, however, is deliberately avoided 
in the text of the treaty.

In this respect, nine points of the Agreement reformulated previous 
regulations. The Agreement drastically reduced the costs for States Parties 
in setting up the Authority and its bodies. It was established that, initially, 
the Enterpreise could only operate through joint ventures. Decision-making 
was significantly altered—the Council took an undoubtedly superior 
position to the Assembly; its system of voting in chambers allowed a clear 
advantage for developed States to veto decisions considered undesirable 
with much greater ease than developing States. The possibility of 
amending Part XI by a 2/3 majority was considered unenforceable under 
the Agreement. The provisions on the mandatory transfer of technology 
were also considered unenforceable. The main provisions of the 1982 
Convention that allowed the Authority to apply production policies were 
also rendered inapplicable, while the Agreement created an assistance 
fund for states that, in the future, may be affected in their economies 
by the activities carried out in the Area. The Agreement also sought to 
exempt private activities in the Area to a significant extent. Finally, a 
Finance Committee was established, with broad, albeit advisory, powers 
for financial matters involving the Authority.

The reaction of academia to the 1994 Agreement was “peaceful” 
in the sense that many authors did not even comment on the issue of 
changes to the common heritage regime as applied to the seabed by the 
Implementation Agreement, or, when they did, they showed thoughtless 
sympathy for the treaty. This silence is relatively strange, especially given 
the amount of scholarship in the 1970s and 1980s on the subject.

With few exceptions, international lawyers did not understand 
(or avoided understanding) the changes that were taking place in the 
international system during the 1990s. The much-vaunted term universality, 
for example, did not lead, in a short space of time, to the 1982 Convention 
being reputed a universal or quasi-universal treaty. Even today, relevant 
states are not parties to the Convention. International lawyers also 
overlooked the fact that the concept of universality in other fields, such 
as human rights, followed a completely different path.
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Concerning the changes brought about by the globalisation process, 
international lawyers’ stance on the 1994 Agreement clearly demonstrates 
a general lack of understanding on the effects of the process on the 
international legal system. The rhetoric according to which changes to 
the 1982 Convention had been made for technical reasons and the feeling 
of inevitability regarding the need to promote deregulation and adopt 
free market principles prove that international lawyers fulfilled—again, 
with a few exceptions—a supporting role or even subservience to the 
prevailing ideas of the time.

***

As highlighted in Chapter 3, indeed, the fact that many international 
lawyers were nationals of some states influenced their different positions 
on the topic of the seabed. Nevertheless, there was a common language 
among them, which made it possible to contrast positions. Although 
there were differences between international lawyers from developing 
and developed states in terms of the conclusions they reached, many of 
the premises were shared. A good example of this is the debate on the 
binding nature of the common heritage. Most of the time, conceptions of 
sources were the same, establishing a strong distinction between formal 
and material sources of international law. To be in favour of General 
Assembly’s resolutions being binding was to claim that they were formal 
sources. To deny the binding nature of such instruments was to remove 
them from the list of formal sources.

Private law analogy and domestic analogy are also good examples 
of that common language. In the first case, specific strategies could 
claim to exclude the use of analogies such as res communis or res nullius. 
However, they did not remove these concepts from the discursive field 
of international law; they just argued that the concepts were inadequate 
to explain a new concept, such as the common heritage of mankind.  
In the case of domestic analogies, it is worth noting that they were widely 
used by international lawyers coming from developing states, even taking 
into account that, traditionally, the domestic analogy was an argument 
based on a liberal conception of international law. International lawyers 
from developing states were within the same discursive field; they were 
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using an argument from a strategic point of view that, for years, had been 
used in favour of colonial powers. Now it was being used for the benefit 
of those who had been colonised.

This narrative has aimed to stress the need to look at the past not 
only from a point of view of positive international law, but also taking 
into account the political, economic and even social contexts that have 
surrounded the notion of common heritage of mankind. Although it 
cannot be said that international law is merely a hostage to these contexts, 
it cannot be denied that the perception of international lawyers has 
changed because of those contexts. One of the best examples is the way 
the notion was viewed in the 1970s and how it came to be viewed in the 
1990s. In the first case, the division of the world between North and 
South affected the various debates on the common heritage that existed 
at the time; in turn, the changes in the political and economic landscape 
of the 1990s caused a sense of apathy among many international lawyers 
who, at least in the field of the law of the sea, began to give more weight 
to similarities rather than the differences among states and authors from 
different parts of the world.

The topic of the common heritage of mankind cannot be approached 
appropriately solely by considering or stressing continuities or discontinuities. 
Some debates, such as the one on the binding nature of the common 
heritage, reveal continuity, even in the face of significant changes in the 
context in which they took place. In turn, it is feasible to argue that the 
start of the UN Secretary-General’s consultations in 1990 can be associated 
much more with a discontinuity than a continuity; likewise, the reactions 
(or non-reactions) of international lawyers to the consultations were 
essentially based on this new discontinuous fact, with many trying to put 
in oblivion the countless debates that revolved around the topic a few years 
earlier. In other situations, some ideas cannot be seen as pure reflections 
of continuity or discontinuity, as is the case with Pardo’s proposal, which 
reveals an earlier debate on the internationalisation of the seabed, but 
innovates enough to provide the foundations for the construction of what 
would be, in the future, a regime applicable to the seabed.
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The impetus of critical international legal thinking since the 
historiographical turn of international law has provided an important 
moment in the discipline to show the contradictions, or the history of 
oppression, that the international legal system has allowed (Galindo 
2005, 539–559). Right, it is crucial to delegitimise the present by showing 
its problematic historical roots. However, it is also inescapable that we 
have ethical duties towards the past and the present generations. That 
is something critical international legal scholarship always needs to be 
aware of (Galindo 2015, 348–350).

In the first half of the 20th century, Walter Benjamin brilliantly argued:

Articulating the past historically does not mean recognizing 
it “the way it really was”. It means appropriating a memory as 
it flashes up in a moment of danger. Historical materialism 
wishes to hold fast that image of the past which unexpectedly 
appears to the historical subject in a moment of danger. 
The danger threatens both the content of the tradition 
and those who inherit it. For both, it is one and the same 
thing: the danger of becoming a tool of the ruling classes. 
Every age must strive anew to wrest tradition away from the 
conformism that is working to overpower it. The Messiah 
comes not only as the redeemer; he comes as the victor over 
the Antichrist. The only historian capable of fanning the 
spark of hope in the past is the one who is firmly convinced 
that even the dead will not be safe from the enemy if he is 
victorious. And this enemy has never ceased to be victorious 
(Benjamin 2003, 391).

I must confess to the reader that what most amazes me about 
Benjamin’s historical thinking is that his Marxism goes beyond Marx 
himself! Such an alert was not found in Marx, because progress was the 
very weapon of his system, the weapon of the proletariat.

To be a redeemer and, at the same time, victorious over the Antichrist: 
this is the most significant task of a historian and the greatest catalyst for 
hope. That is something that escapes much current critical international 
legal thinking. Their acid criticisms of the cruel past of international law 
unveil the shadows, but leave them out in the open. Self-awareness is 
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of little use without the realisation that transformation must somehow 
take place.

In 2005, I sought to highlight the importance of the role of memory 
in the emerging interest of critical international legal scholars in history 
(Galindo 2005, 539–559). Despite insightful criticisms of critical international 
legal history scholarship (D’Aspremont 2020, 472–496), memory has 
been generally neglected from such analyses.

In this regard, it is worth briefly mentioning the category of anamnestic 
rationality developed by one of the most important theologians of the 
20th century, Johann Baptist Metz (in many ways, a disciple of Walter 
Benjamin).

For Metz, the type of rationality that developed with the Enlightenment, 
which he calls Enlightenment reason, never took seriously the role of 
memory in its own constitutive dimension. On the contrary, as Metz reminds 
us, the “Enlightenment promotes discourse and consensus, but—in its 
abstract, totalizing critique of traditions—underestimates the intelligible 
and critical power of memory.” To conceive of reason anamnestically would 
be to make reason face up to the misfortunes that it itself has caused for 
a long time, but in a constructive sense (Metz 1998, 142).

It is undeniable, according to Metz, that so-called Enlightenment 
reason has brought achievements that cannot simply be dismissed, the 
most notable of which is the idea of freedom. If Enlightenment reason 
was directly responsible—and this cannot be denied—for the increase 
in human suffering, anamnestic reason, by taking memory into account, 
could reach a level of universality that no other type of rationality, 
especially Enlightenment, has reached: the universality of suffering—the 
memory of others’ suffering. In his words: “Anamnestic reason opposes 
the oblivion of past suffering. The authority of those who suffer denies 
its ‘receptive’ character” (Metz 1992, 192). Moreover, in an apparent 
reference to Habermas, he adds: “[a]namnestic reason, therefore, is not 
primarily led by an a priori of communication and agreement, but by an 
a priori of suffering” (Metz 1998, 143).

That is the greatest challenge not only for critical international legal 
history, but for the very way of making the history of international law. 
By highlighting the role of memory, history can collect what has been 
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left not only by the victor but also by the vanquished. The suffering of 
the vanquished serves as a drive for reason itself to constantly reshape 
itself, in a process with no foreseeable end.

Anamnestic reason is wholly opposed to any fatalistic thinking that is 
essentially based on the idea of progress. The apathy of many international 
lawyers with the 1994 Agreement demonstrates, at least at that precise 
moment, that they became hostages to the idea of progress. The most 
deleterious effect of this was not the maintenance of market principles, 
but the feeling that the role of international lawyers was empty, because 
they self-flagellated their own imaginative role in the interpretation and 
application of international law.

If this narrative has any value at all, let it be that time still moves 
and that nothing escapes time.

To return to Benjamin, in a passage worn out by misuse, but of 
unrivalled beauty:

There’s a picture by Klee called Angelus Novus. It shows an 
angel who seems about to move away from something he 
stares at. His eyes are wide, his mouth is open, his wings are 
spread. This is how the angel of history must look. His face 
is turned toward the past. Where a chain of events appears 
before us, he sees one single catastrophe, which keeps piling 
wreckage upon wreckage and hurls it at his feet. The angel 
would like to stay, awaken the dead, and make whole what 
has been smashed. But a storm is blowing from Paradise 
and has got caught in his wings; it is so strong that the angel 
can no longer close them. This storm drives him irresistibly 
into the future, to which his back is turned, while the pile 
of debris before him grows toward the sky. What we call 
progress is this storm (Benjamin 2003, 392).

We must be Paul Klee’s angel, making our wings stiff, stopping the 
wind from taking our bodies, and collecting the debris.

Because every time is a good time to recognise that Rilke was right 
when he said: “Every angel is terrible. Yet, woe is me, / I sing of you, 
almost-deadly birds of the soul, / apprehending you” (Rilke 2015, 64).
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